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Snapshot   

•  Released by CFPB on January 17, 2013 

•  Will take effect on January 10, 2014 

•  Amend Truth in Lending Act (TILA) Reg. Z: 

•  Reg. Z servicing rules apply to servicer, creditor that still owns loan, and any 

assignee that purchased loan and still owns it; only one must comply, but 

each held liable if  none comply 

•  Exception: Prompt payment crediting rules apply only to servicers 

•  Amend Real Estate Settlement Procedures Act (RESPA) Reg. X 

•  Reg. X servicing rules apply only to servicers 

CFPB’s New Mortgage  
Servicing Rules 

Presented by  
 

Ronald Rubin 
Hunton & Williams LLP 

 
Jeffrey Naimon 

Buckley Sandler LLP 
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Nine Major Topics: 

1.  Periodic Billing Statements 

2.  Interest Rate Adjustment Notices for ARM Loans 

3.  Prompt Payment Crediting and Payoff  Statements 

4.  Force-Placed Insurance 

5.  Error Resolution Procedures and Requests for Information 

6.  General Servicing Policies, Procedures and Requirements 

7.  Early Intervention 

8.  Continuity of  Contact 

9.  Loss Mitigation 

Snapshot (cont’d)  

•  Similar requirements to those of  the February 2012 (Attorneys 
General) National Mortgage Settlement  

•  Establish uniform process for ensuring that borrowers are made aware of  

their options before any foreclosure begins 

•  Smaller servicer exemptions for smaller community banks 

servicing less than 5,000 loans in their own or their affiliates’ 

portfolios (CFPB believes this will cover 99% of  community 

banks and credit unions) 

•  Special exemptions are written into the provisions related to periodic billing 

statements, force-placed insurance (in certain circumstances), general 

servicing policies, early intervention, and loss mitigation. 
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1. Periodic Billing Statements 

•  45 Day Delinquent Alert 
•  When the loan is more than 45 days delinquent, the statement specifically 

alerts the borrower to the potential for foreclosure 

•  Sample Forms 
•  Model forms H-30 (A), (B), (C) and (D) 

•  Exceptions 

•  Servicers using coupon books 

•  Small servicers 

1. Periodic Billing Statements 

•  Timing 
•  Within 4 days: Billing statements must be sent within “a reasonably prompt 

time” after the end of  the billing cycle – generally not later than 4 days of  the 
close of  the grace period. 

•  Required Information 
•  The rules sets out a litany of  information which must be provided in the 

statement and describes exactly how and in what format it should be 
disclosed to the borrower, including: 

•  Payments due 

•  Payments made 

•  Fees imposed 

•  Transaction activity 

•  Application of  past payment 

•  Contact information for servicer and housing counselors 

•  Info regarding delinquencies 
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2. Interest Rate Adjustment Notices 
for ARM Loans 

•  Required Information In Notices: 
•  Current and new interest rates and payment amounts 

•  Good faith estimate of  new payment amount based on calculation using 
timely index (no more than 15 business days prior to disclosure) 

•  Index or formula used for calculating the new rate and payment 

•  Due date of  first new payment 

•  Available alternatives to paying at the new adjusted rate (refinancing, payoff, 
loan modification, and forbearance) 

•  Sample Forms 

•  Model forms H-4(D)(3) and (4) 

2. Interest Rate Adjustment Notices 
for ARM Loans 

•  Time Frames: required for notices of  upcoming interest rate 
adjustments on ARM loans: 

•  First rate adjustment notice must be delivered to borrower 210 to 240 days 
prior to first adjusted payment due date (whether or not rate adjustments 
results in payment change) 

•  Subsequent rate adjustment notices 60 to 120 days prior to new payment due 
date 

•  Annual Notices 
•  No longer required for rate changes that do not result in a payment change 
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3. Prompt Payment Crediting and 
Payoff  Statements 

•  Payoff Statements 
•  Must be provided within reasonable time of  borrower’s written request (no 

more than 7 business days); exception for loans in bankruptcy, foreclosure, 
natural disasters 

•  Payment Adjustment Notices 
•  Must be provided 60-120 days before a corresponding change in payment. 

•  Exceptions: 
•  “Grandfathered ARMs” originated before January 10, 2015 with look-back periods 

less than 45 days 

•  ARMs adjusting every 60 days or more frequently 

•  Sample Forms 
•  Model forms H-4(D)(1) and (2) 

3. Prompt Payment Crediting and 
Payoff  Statements 

•  Same Day Credit 
•  Must credit borrower’s account the day payment is received 

•  Partial Payments- If  payment less than full amount: 

•  Payment must be held in suspense account then applied to borrower’s 
account once suspense account contains sufficient funds 

•  When funds in suspense account are sufficient to cover principal, interest, 
and escrow, they must be credited promptly to borrower’s account, even if  
amount in suspense account insufficient to cover late fees or other servicer 
fees 

•  Must be disclosed on statement 
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4. Force-Placed Insurance 

•  Notices – Servicer must: 
•  Send first written notice to borrower 45 days prior to charging any fee/

premium for the insurance – Model Form MS-3(A) 

•  Send second written “reminder” notice at least 30 days after first notice, and 
15 days prior to charging fee/premium – Model Form MS-3(B) and (C) 

•  Provide precise information (as described in rules) in both notices 

•  Not have received verification that borrower has hazard insurance in place 
for period of  15 days after reminder notice. 

•  Cancellation 

•  If  borrower provides proof  of  (overlapping) insurance, force-placed policy 
must be canceled within 15 days, and all premium fees refunded 

•  Unreasonable Charges 
•  Any charge related to force-placed insurance must be bona fide and 

reasonable 

4. Force-Placed Insurance 

The new rules effectively eliminate force-placed insurance. 

•  Non-payment Cancellation Insufficient 
•  To force-place hazard insurance, servicer must have a reasonable basis to 

believe borrower’s policy was cancelled for reasons other than non-payment, 
or that property is vacant. 

•  Escrow for Non-payment 
•  If  borrower’s policy was cancelled for non-payment, servicer cannot force 

place insurance but must instead pay the premium from the borrower’s 
escrow account funds.  If  those funds are insufficient, servicer must advance 
funds on the borrower’s behalf  to the borrower’s insurer. Servicer may 
require reimbursement from the borrower. Small servicer exception for this 
provision. 
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5. Error Resolution Procedures and 
Requests for Information 

•  Strict Requirements – after receiving written notice of  any type of  
error or information request, servicers must: 

•  Acknowledge in writing borrower’s notice of  error or request for information 
within 5 days of  receipt 

•  Provide requested information, or investigate/correct error and notify 
borrower of  result, within 30 to 45 days (15 days extension to 45 days 
generally allowed, except for payoff  and identity of  loan assignee requests) 

•  If  determination that no error occurred, notify borrower of  reasons for 
determination and inform borrower how to request any supporting 
documentation 

•  If  the borrower is only seeking information about the owner or assignee of  
the mortgage, the requested information must be provided in 10 days. 

•  If  investigation uncovers different error than that specified in written notice, 
correct that error and notify borrower. 

5. Error Resolution Procedures and 
Requests for Information 

Rules cover a list of  enumerated errors plus a catch all 
provision for “any other error relating to the servicing 

of  a borrower’s mortgage loan.” Provisions do not 
apply to errors related to origination, underwriting, 

securitization, or transfer of  the loan. 



abi WORKSHOPS

10

6. General Servicing Policies 
Procedures and Requirements 

•  Policies and Procedures: Servicers must establish reasonable (given 
the size, scope and nature of  its operations) policies, procedures and 
requirements to ensure compliance with rules’ objectives: 

 

•  Providing timely information to borrowers 

•  Evaluating loss mitigation applications 

•  Oversight of  service providers 

•  Transfer of  information during servicing transfers 

•  Informing borrowers of  error resolution procedures 

5. Error Resolution Procedures and 
Requests for Information 

•  Exceptions 
•  For duplicative, overbroad, or untimely requests, or requests for confidential/

proprietary info 

•  Fees 
•  Servicers may not charge a fee for these services or require any other 

payment on the account 

•  Address for Notices/Requests 
•  Servicers may establish an address for borrowers to submit written notices of  

error or information requests 
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7. Early Intervention 

New rules put on us servicers to be proactive about loss 
mitigation, contacting homeowners who are behind on their 

payments long before foreclosure begins. 

•  Live Contact 
•  Must made good faith effort (more than one attempt) at “live 

contact” (telephone or in person meetings) with borrowers to explain loss 
mitigation options before borrowers are 36 days delinquent 

•  Written Notice 
•  Must send written explanation of  loss mitigation options before borrowers 

are 45 days delinquent. 

•  Model Notices 
•  Model Forms MS-4(A), (B), and (C) 

•  Small Servicer Exemption 

6. General Servicing Policies 
Procedures and Requirements 

•  Records- Servicer must: 
•  Maintain records for one year after discharge or servicing transfer of  any 

loan. 

•  Be able to compile full servicing file within 5 days 

•  Small Servicer Exemption 

•  Private Right of Action 

•  Rule does not create any private right of  action for borrowers. 
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9. Loss Mitigation 

Very detailed, comprehensive and burdensome rules. Goal is to 
ensure that every borrower has had a meaningful chance to 

explore alternatives prior to foreclosure. 

•  Loss mitigation application: Borrowers must be given prompt and 
clear information about loss mitigation options available and how to 
apply. Servicers must: 

 

•  Acknowledge in writing any loss mitigation application within 5 days of  
submission by borrower. In acknowledgement, tell borrower whether 
application is complete or what additional information is required. 

•  Exercise reasonable diligence in obtaining any information necessary to 
complete loss mitigation application. 

8. Continuity of  Contact 

•  “Assign Personnel”: Services must maintain reasonable procedures to 
assign specific loss mitigation personnel to borrowers before 45th day 
of  delinquency. Assigned personnel must be: 
•  Available via telephone 

•  Able to provide accurate information about loss mitigation options and 
status of  loss mitigation application, and timely retrieve all information 
borrower submitted to servicer 

•  Accessible – borrower must have access to designated personnel until the 
borrower has made two consecutive payments in accordance with the terms 
of  any loss mitigation agreement. 

•  No single point of contact requirement 
•  Dropped from National Mortgage Settlement 

•  Small Servicer Exemption 
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9. Loss Mitigation 

•  Foreclosure and loss mitigation cont’d 

•  If  borrower submits complete loss mitigation application after foreclosure 
has already begun, and application is received at least 37 days before 
foreclosure sale, servicer must ensure that foreclosure counsel does not move 
for foreclosure judgment or order of  sale until loss mitigation process has 
concluded. 

•  Borrower’s application must be reviewed for all available loss mitigation 
options, and a determination must be made within 30 days. 

9. Loss Mitigation 

•  Foreclosure and loss mitigation: Servicers must process borrower’s 
application expediently and may not begin foreclosure until loss 
mitigation process has concluded (“dual tracking” is restricted – 
servicers cannot evaluate borrowers for loan modification or other 
alternatives while preparing to foreclose on them): 

•  May not initiate foreclosure until loan is more than 120 days delinquent 

•  May not initiate foreclosure where borrower has loss mitigation application 
pending (irrespective of  120 day rule) 

•  Foreclosure may only begin once servicer has been informed that borrower 
is: 

•  Not eligible  

•  Borrower rejects servicer’s loss mitigation offer 

•  Borrower fails to comply with terms of  loss mitigation offer. 
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CFPB’s Servicing Rules and Bankruptcy 

•  CFPB received many questions from servicers, consumers, and 
bankruptcy trustees about how the new servicing rules intersect 
with bankruptcy law 

•  On October 15, 2013, CFPB published an Interim Final Rule, 
addressing these concerns 

•  Exempts servicers from the early intervention and periodic 
statement requirements when borrowers enter bankruptcy 

9. Loss Mitigation 

•  Denial and Appeal 
•  Written decision/explanation 
•  Must provide borrower with written decision, including explanation of  

reasons for denying borrower for any loan modification option offered by 
an owner or assignee of  a mortgage loan, and any inputs used to make a 
net present value calculation to the extent such inputs were basis for 
denial. 

•  Right to appeal 

•  For any denial for loan modification programs, if  loss mitigation 
application was received 90 days or more before a scheduled foreclosure 
sale, and borrower appealed within 14 days of  denial. 

•  Prompt completion 

•  Servicer has 30 days to complete the appeal process. 
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New Rules Created Uncertainty 

•  Key concern -- how to communicate with borrowers in light 
of their bankruptcy status 

 

•  Some consumer groups felt it was essential that statements be 
provided to consumers in bankruptcy to ensure they were informed 
on the status of  their loans and have a record of  the account 

•  Unclear how to fulfill the servicing rules’ requirements in a way that 
did not confuse borrowers with regard to their status in bankruptcy 
and explain that servicers were not attempting to collect on 
accounts 

•  Servicers faced substantial legal burdens to determine when and 
how bankruptcy law applied to the periodic statement requirements 
and early intervention efforts 

CFPB’s Servicing Rules and Bankruptcy 
(cont.) 

•  CFPB’s new servicing rules originally provided servicers 
“flexibility” when drafting the periodic statements and 
communicating with borrowers in bankruptcy 

•  E.g., including a message in periodic statements about the 
bankruptcy and alternatively presenting the amount due to 
reflect payment obligations determined by the individual 
bankruptcy proceeding 

 

•  Rules provided little guidance to assist servicers with their 
compliance efforts 
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New Rules Created Uncertainty (cont.) 

•  Bankruptcy trustees raised similar concerns about the 
likelihood of  servicers providing information that would 
confuse  borrowers/debtors, debtors’ attorneys, and even courts 
and trustees 

•  Noted a litany of  concerns from sending a periodic statement 
designed to communicate information in the Chapter 13 context 

•  Drafting statements under the rule that did not recognize the unique 
character of  the Chapter 13 treatment of  mortgages in default 

•  How would servicers comply with rules and avoid consumer 
confusion in a Chapter 13 case when listing the “amount due” 
and “payment due date” when the case has different pre-
petition arrearage cure payments and post-petition monthly 
payments, which may be due on different dates? 

New Rules Created Uncertainty (cont.) 

•  Concerns about litigation risks 

•  Defending against claims that the communications required by the 
rules violated the automatic stay or discharge injunction, or 

•  Defending against claims that the debtor’s bankruptcy was not an 
excuse for a servicer’s failure to comply with the CFPB’s rules 
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Exemption Triggers and Resuming 
Compliance 

•  Exemptions apply once bankruptcy petition is filed until: 
•  Case is dismissed or closed; or  

•  Borrower receives a discharge 

•  Must resume sending periodic statements within a “reasonably 
prompt time” after the next payment due date following the 
earliest of  dismissal, closure, or discharge 

•  Servicers are not required to resume compliance in a manner 
that would be inconsistent with applicable bankruptcy laws or a 
court order in a bankruptcy case 

CFPB Issues Exemptions   

•  On Oct. 15, 2013, CFPB published an Interim Final Rule, 
addressing these concerns 
•  Concluded that further analysis and study was necessary to resolve 

the bankruptcy issues that could not be completed before the new 
servicing rules became effective on Jan. 10 

•  Exempts servicers from the early intervention and periodic 
statement requirements when borrowers enter bankruptcy 
•  Recognized that interactions between the servicing rules and 

bankruptcy law requirements can be highly varied and complex 
•  Acknowledged that the Bankruptcy Code itself  provides a robust set 

of  consumer protections for debtors, including oversight of  debt 
repayment plans, where applicable 
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CFPB Leaves the Door Open  
for Future Changes 

•  Bureau did not take any position on whether the early 
intervention efforts or periodic statements generally may 
violate an automatic stay or discharge injunction  

•  Encouraged servicers who communicate with borrowers in 
bankruptcy about loss mitigation options to continue such tailored 
communications so far as bankruptcy law permits 

•  Encouraged servicers who send tailored periodic statements or 
communications to consumers in bankruptcy to continue these 
communications so far as bankruptcy law permits 

•  Bureau will continue to examine this issue and may reinstate an 
early intervention and periodic statement requirement with 
respect to borrowers in bankruptcy 

•  Will not reinstate any such requirement without notice and 
comment rulemaking and an appropriate implementation period 

Part I (cont.)

Living with the New CFPB Mortgage Servicing Rules

Chris Harrington
Consumer Mortgage Coalition; Washington, D.C. 
 
Synde B. Keywell 
Law Offices of Synde B. Keywell; Chicago
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PERIODIC STATEMENTS 
AND BANKRUPTCY 

Bankruptcy Statements – How Did We Get Here? 

 
Chris Harrington 

Consumer Mortgage Coalition 

What Happened? 
A January 2013 final regulation required periodic statements, with no bankruptcy 
exception, beginning in January 2014. 
•  The regulation requires periodic statements to include: 
•  The amount due, shown more prominently than other disclosures. 
•  Any payment amount past due. 
•  The total of all payments received since the last statement, including the amount 

sent to any suspense or unapplied funds account. 
  
If delinquent the following are also required: 
•  The date the consumer became delinquent. 
•  Possible risks, such as foreclosure, and expenses, that may be incurred if the 

delinquency is not cured. 
•  An account history showing the amount remaining past due from 6 billing cycles. 
•  The amount needed to bring the account current.  



abi WORKSHOPS

20

The CFPB Explained That 
Statements Are Important To 

Bankruptcy Debtors  
•  “[T]he Bureau understands the concerns about the 

complications involved in addressing consumers in 
bankruptcy . . . but believes that the complexities of this 
scenario necessitate the information in the periodic statement 
being provided to the consumer.” 

•    
•  “[T]the Bureau believes that consumers likely would be 

perplexed if they were to receive, on a periodic basis, 
statements which contained information about their loan terms 
and outstanding balance but did not include any information 
about payments.” 

The Preamble Spoke Favorably of 
Bankruptcy Disclaimers  

•  “The final rule would allow servicers to make changes to the statement 
as they believe are necessary when a consumer is in bankruptcy; such 
servicers may include a message about the bankruptcy and 
alternatively present the amount due to reflect the payment obligations 
determined by the individual bankruptcy proceeding.”  This is in the 
preamble but not in the regulation. 

  
•  “[S]ervicers may include a statement such as: ‘To the extent your 

original obligation was discharged, or is subject to an automatic stay of 
bankruptcy under Title 11 of the United States Code, this statement is 
for compliance and/or informational purposes only and does not 
constitute an attempt to collect a debt or to impose personal liability 
for such obligation. However, Creditor retains rights under its security 
instrument, including the right to foreclose its lien.’”  This is in the 
preamble but not in the regulation.  
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The Commentary Provides  
Limited Flexibility  

•  A consumer may not opt out of receiving periodic 
statements altogether. 

•  The clear and conspicuous standard does not prohibit 
adding to the required disclosures, as long as the additional 
information does not overwhelm or obscure the required 
disclosures.  

•  Nothing in § 1026.41 prohibits a servicer from including 
additional information.  

•  If a required item is not applicable to the loan, it may be 
omitted.  For example, if there is no prepayment penalty, 
the prepayment penalty disclosures need not be provided. 

After the January 2013 Final 
Regulation 

 
•  Servicers advocated for a bankruptcy exemption. 
•  In a September 13, 2013 revision to its regulation, 

the CFPB did not address bankruptcy. 
•  “The NACTT writes to bring your attention to a 

fundamental disconnect between the Monthly 
Billing Statement Requirements under Regulation 
Z and the United States Bankruptcy Code.”  
October 1, 2013. 
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October 15 Interim Final 
Regulation  

•  Periodic statements are not required once a bankruptcy petition is 
filed. 

•  With respect to any portion of the mortgage debt that is not 
discharged, a servicer must resume sending periodic statements 
within a reasonably prompt time after the next payment due date 
that follows the earliest of the case being dismissed, closed, or the 
debt being discharged. 

•  The requirement to resume periodic statements does not require a 
servicer to communicate with a consumer in a manner 
inconsistent with applicable bankruptcy law or a court order in a 
bankruptcy case.  To the extent permitted by such law or court 
order, a servicer may adapt the requirements of § 1026.41 in any 
manner believed necessary. 

•  If the court reinstates a previously dismissed case, reopens the 
case, or revokes a discharge, the servicer is again exempt.  

Model Forms Require Testing  

•  “Any model form issued pursuant to [§ 1031(b)] shall be 
validated through consumer testing.”  Dodd-Frank Act 
§ 1031(b)(3). 

  
•  Tested forms stated: 

“If you are in bankruptcy or received a bankruptcy 
discharge of debt, this communication is not an attempt 
to collect a debt against you personally, but strictly for 
informational purposes only.”   

  
•  Testing results did not discuss this.  
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Living with the CFPB 
Mortgage Servicing Rules  

Bankruptcy Statements – Where Do We Go 
From Here? 

 

Law Office of Synde B. Keywell 
skeywell@keywell-law.com 

Bankruptcy Statements - Where 
Do We Go From Here? 

 
•  What are the rules for sending bankruptcy 

statements?   

•  How to build a bankruptcy statement from 
the CFPB sample template. 

•  Suggested responses to the CFPB’s 
solicitation of comments.  
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What Are The Rules for Sending 
Bankruptcy Statements? 

 
•  Can servicers send periodic monthly 

statements? 

•  Why would a servicer want to send periodic 
monthly statements? 

Rules For Sending Bankruptcy 
Statements – The Two-Pronged 

Approach. 
 

•  The two-pronged approach: 

  

–  The content of a communication to a bankruptcy–
protected consumer must be limited to information the 
consumer needs, presented in a way that does not 
pressure the debtor or imply the debtor must take some 
action. 

–  The circumstances must support a reasonable 
conclusion that the particular consumer needed the 
information.  

–  Testing for violations of the automatic stay and/or the 
discharge injunction.  



abi WORKSHOPS

25

What Content Is Permissible 
Under the Bankruptcy Code? 

 •  “[M]ere requests for payment and statements 
simply providing information to a debtor are 
permissible communications that do not run afoul 
of the stay.” 

–  Zotow v. Johnson (In re Zotow), 432 B.R. 252, 258 (9th 
BAP, 2010). 

 

•  “[T]he creditor may not use a monthly statement to 
collect anything more than current payments.”  
–  In re Henry, 266 B.R. 457, 472 (Bankr. C.D. CA, 

2001). 

Under What Circumstances Can A 
Statement Be Sent? 

 
•  Do not send statements after a discharge unless there is a 

reason to do so. 
•  Don’t send statements to consumers who have filed a 

statement of intention to surrender, unless they have 
requested statements or are making voluntary mortgage 
payments.   

–  “After [the debtor] converted his case to chapter 7 and stated 
his intention to surrender the mortgaged property, . . [he] no 
longer needed to know the status of the mortgage payments.”   

  
–  Connor v. Countrywide Bank, N.A. (In re Connor), 366 B.R. 

133, 134-38 (Bankr. D. Haw. 2007). 
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Under What Circumstances Can A 
Statement Be Sent? 

Chapter 7 Guidance: 

•  In re Brown, 481 B.R. 351-360-61 (Bankr. W.D. PA 2012). (Order of 
civil contempt entered for sending several monthly statements to a 
discharged customer.) (The statements did not include a bankruptcy 
disclaimer, and also contained a past due amount.) 

•  In re Joens, 2003 WL 22839822 at *2 (Bankr. N.D. Iowa 2003)
(Statements including a bankruptcy disclaimer sent to debtors in a 
Chapter 7 case who stated their intent to surrender the home violated 
the automatic stay.  “Only if a Chapter 7 debtor’s statement of intention 
indicates the intent to continue to make payments and retain property 
may a creditor continue to send monthly statements postpetition.”) 

Under What Circumstances Can A 
Statement Be Sent? 

Chapter 13 Guidance: 

•  Don’t send statements on trustee-pay-all or conduit plans – 
Limit statements to direct pay plans. 
–  In re Draper, 237 B.R. 502, 506 (Bankr. M.D. Fla. 1999) 

(Statements  reflecting the purported arrearage on the account, but 
with a bankruptcy disclaimer sent to a debtor in a Chapter 13 case 
violated the automatic stay because “[t]he only credible reason to 
send such invoices on a monthly basis is to try to collect payments 
from debtors protected by the automatic stay.”  Debtor asked the 
servicer to stop sending statements.)  
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Under What Circumstances Can A 
Statement Be Sent? 

 
Chapter 13 Guidance: 

–  In re Cousins, 404 B.R. 281, 287 (Bankr. S.D. OH 2009)(The 
consumer was damaged and the automatic stay violated when the 
lender sent a voluntary payment statement with a disclaimer to a 
chapter 13 debtor making payments through a conduit  plan because 
the statement “has no purpose that the court can conceive except to 
collect the debt outside of the bankruptcy case. . . The fact is that 
statements containing conflicting information like those allegedly 
sent in this case may be confusing to a debtor.  Although the 
document states that it is an account statement for informational 
purposes only, it also includes a ‘current balance’ and a payment 
coupon.”) 

Disclaimers and the Ability to Stop 
Statements 

•  Disclaimers are not disclosures – there is no mandatory disclaimer 
language. 

•  Properly drafted informative communication does not require a 
disclaimer. 
–  In re Whitaker, 2013 WL 2467932 (Bankr. E.D. Tn. 2013).  (“While 

disclaimer language in a communication to a debtor who has received a 
discharge is always advisable, its absence does not automatically render 
the communication a per se violation of the discharge injunction.”) 

•  A disclaimer does not create a safe harbor. 
–  In re Cousins, 404 B.R. 281, 288 (Bankr. S.D. OH 2009)( A “self-serving 

disclaimer” will not immunize a statement or other collection activity that 
violates the automatic stay. )  

–  In re Zotow, 432 B.R. 252, 259 (9th BAP, 2010)( When evidence of 
harassment or coercion is present, a disclaimer on the communication is 
ineffective.) 

•  Virtually all approved statements explain how to request the statements 
be stopped. 
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Examples of Approved 
Statements. 

 
Chapter 7 Examples: 
•  In re Whitaker, 2013 WL 2457932 at *8 (Bankr. E.D. Tenn. 2013) (Court 

approved a series of monthly statements sent to discharged consumers.  The 
statements only listed the principal balance, escrow balance and tax advances.  
The Court noted that the statement did “not contain a demand for payment, it 
also does not indicate that any amount is due.”) 

•  Pearson v. Bank of America, 2012 WL 2804826, at *6 (W.D. VA. July 10, 
2012) (Mortgage statement and HELOC statement with bankruptcy 
disclaimers and information on how to stop future statements did not violate 
the Chapter 7 discharge injunction even though the statements also provided 
“principal balances, estimated payments, payment instructions, information on 
how [the creditor] will post any payments made, and other remarks that could 
surely be construed, by themselves, as attempts to collect an already-
discharged debt.”  Looking at the entire content of the statement district court 
agreed with bankruptcy court that there was no violation of the discharge 
injunction, even though the debtors had filed a statement of intention to 
surrender their property.)  

Example of Approved Statements. 
 Chapter 13 Example: 

•  Schatz v. Chase Home Finance (In re Schatz), 452 B.R. 
544, 549- 550 (Bankr. M.D. PA 2011)( Court approved 
sending a statement with the monthly payment amount, 
interest rate and principal balance to chapter 13 
consumers. ) (“The Statement at issue . . . does not state 
the amount as being past due nor does it demand payment 
immediately . . . nor does it contain a due date.”) 
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How to Build a Bankruptcy 
Statement from the CFPB Sample 

Template. 
 •  Section 1026.41(d) of Regulation Z contains the CFPB’s 

statement requirements. 
•  Three of the eight requirements impact the consumer 

protections afforded under the Bankruptcy Code.  
–  The requirement to display the “Amount Due” more prominently 

than other disclosures on the page (including any bankruptcy 
disclaimer). 

–  The requirement to include any payment amount past due in the 
“Amount Due.” 

–  The requirement to include a delinquency notice for any 
consumer more than 45 days delinquent.   

The “Amount Due” must be shown more 
prominently than any other disclosure 
on the page.  (Section 1026.41(d)(1)).   

CFPB’s Sample Periodic 
Statement: 
 

Alternative for Chapter 7 
Consumers: 
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The “amount due” must be shown more 
prominently than any other disclosure 
on the page.  (Reg. Z § 1026.41(d)(1)).  

CFPB’s Sample Periodic 
Statement: 
 

Alternative for Chapter 13 
Consumers: 
 

The mandatory explanation of the 
“amount due” must include “any 

payment amount past due.”  (Reg. Z §§ 
1026.41(d)(2)(i) – (iii)). 

 
CFPB’s Sample Periodic Statement: 
 

Alternative for Chapter 7 Consumers: 
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The mandatory explanation of the “amount 
due” must include “any payment amount past 

due.”  (Reg. Z §§ 1026.41(d)(2)(i) – (iii)). 
 

CFPB’s Sample Periodic Statement: 
 

Alternative for Chapter 13 Consumers: 
 

How to Build a Bankruptcy 
Statement from the CFPB Sample 

Template. 
 •  “Delinquency Information” must be provided to any consumer more than 45 

days delinquent, either on the first page of the statement or on a separate 
statement including notification of possible risks such as foreclosure, and 
expenses that may be incurred. (Reg. Z §1026.41(d)(8)). 
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Responding to the CFPB’s Solicitation 
for Comments About Bankruptcy 

Statements. 
 •  What Statements Should Include? (Content 

Limitations) (1) 
•  No element of the statement should refer to an amount 

as “due.” 
•  The most prominent element of the statement should 

be an appropriate bankruptcy disclaimer targeted to 
the consumer receiving the statement. 

•  The monthly payment amount should be the amount 
necessary to satisfy the current month’s payment 
obligation only. 

Responding to the CFPB’s Solicitation 
for Comments About Bankruptcy 

Statements. 
 •  What Statements Should Include? (Content 

Limitations) (2) 
•  Additional information regarding unpaid amounts should 

be presented in an informational manner only. 
•  The purposed “Delinquency Statement” described in 

section 1026.41(d)(8) should not be sent to bankruptcy-
protected consumers.   

•  Any periodic statements sent to a bankruptcy-protected 
consumer should include prominently displayed 
instructions on how to contact the creditor/servicer to 
request that statements be stopped.   
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Responding to the CFPB’s Solicitation 
for Comments About Bankruptcy 

Statements. 
 •  Circumstances Under Which Statements Should Not Be Sent. 

(1)   
•  Periodic statements should not be required for any consumer during 

an active chapter 7 case, unless the consumer requests such 
statements. 

•  Periodic statements should not be required for any post-discharge 
chapter 7 consumer (who did not reaffirm the mortgage debt) 
unless the consumer requests statements, or continues to make 
voluntary monthly payments. 
–  Periodic statements should not be required for consumers who 

file a statement of intention to surrender the property and who 
are not making voluntary payments, or have not requested 
statements.    

  

Responding to the CFPB’s Solicitation 
for Comments About Bankruptcy 

Statements. 
•  Circumstances Under Which Statements 

Should Not Be Sent. (2)   
•  Periodic statements should not be required for any 

consumer during an active chapter 13 case, unless 
the consumer is making maintenance payments 
directly to the creditor/servicer. 
– No periodic statements should be required for 

consumers in a trustee-pay-all (conduit) plan. 
– No periodic statements should be required if the 

consumer is treating the mortgage lien as 
unsecured. 
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600 Cameron Street, Alexandria, VA 22314 
Telephone: (202) 617-2101    Fax: (202) 318-8587 

 

 
 
 

 
August 28, 2013 

 
 
The Honorable Richard Cordray 
Director 
Consumer Financial Protection Bureau 
1700 G Street, N.W. 
Washington, D.C.  20552 

The Honorable Martin J. Gruenberg 
Chairman 
Federal Deposit Insurance Corporation 
550 17th Street, N.W. 
Washington, D.C.  20429 
 

Mr. Edward DeMarco 
Acting Director 
Federal Housing Finance Agency 
Constitution Center  
400 7th Street, S.W. 
Washington, D.C.  20024  
 

The Honorable Ben S. Bernanke 
Chairman 
Board of Governors of the  
     Federal Reserve System 
20th Street and Constitution Avenue, N.W. 
Washington, D.C.  20551 
 

The Honorable Debbie Matz 
Chairman 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA  22314 
 

The Honorable Thomas J. Curry 
Comptroller  
Office of the Comptroller of the Currency 
400 7th Street, S.W. 
Mail Stop 3E-218 
Washington, D.C.  20219 
 

 
Re: Potential Safety and Soundness Risks for Consumer Mortgage Servicers 

and Investors 
 
Dear Messrs. and Madam: 
 
The Consumer Mortgage Coalition (“CMC”), a trade association of national mortgage 
lenders, servicers, and service providers, writes to bring your attention to safety and 
soundness risks in the new consumer mortgage regulations, especially servicing 
regulations that will become effective in January 2014.  As required by the Dodd-Frank 
legislation, the Consumer Financial Protection Bureau (“CFPB”) has released a series of 
new regulations that reach almost every aspect of the mortgage industry.  In their current 
form, the regulations do not provide the clarity that the industry needs in order to provide 
otherwise eligible consumers with the credit they are seeking and the servicing they need.  
The industry has many unanswered requests for guidance.  Attached are two lists of 
unanswered guidance requests the industry has submitted to the CFPB, one related to 
mortgage origination and the other to mortgage servicing, so you can see the scope of the 
regulatory uncertainty the pending regulations will cause across all mortgage operations.   
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October 1, 2013 
 
 
The Honorable Richard Cordray 
Director 
Consumer Financial Protection Bureau 
1700 G Street, N.W. 
Washington, D.C.  20552 
 
Re:  Conflict Between Monthly Billing Statement Requirements 
Under Regulation Z and the United States Bankruptcy Code 
 
Dear Director Corday: 
 
The National Association of Chapter Thirteen Trustees (“NACTT”) 
is a non-profit, educational organization composed of consumer 
bankruptcy professionals.  Its membership represents a broad 
spectrum of participants in the consumer bankruptcy process 
including debtors‟ attorneys, creditors‟ representatives, and Chapter 
13 standing trustees. The NACTT‟s voting membership is 
composed of private trustees appointed by the U.S. Department of 
Justice, Executive Office of the U.S. Trustee, see 28 U.S.C. § 586, 
and in the federal judicial districts of North Carolina and Alabama 
by the judiciary.  Approximately 98% of the standing Chapter 13 
trustees in the United States are voting members of the NACTT.  
The NACTT‟s Board of Directors has directly authorized Margaret 
Burks, Chapter 13 Standing Trustee for Cincinnati, Ohio, and 
David Peake, Co-Chair of the NACTT Mortgage Committee, to 
prepare and submit this letter. 
 
The NACTT writes to bring your attention to a fundamental 
disconnect between the Monthly Billing Statement 
Requirements under Regulation Z and the United States 
Bankruptcy Code.  

 

 
 

NATIONAL ASSOCIATION OF CHAPTER 13 TRUSTEES 
One Windsor Cove, Suite 305 • Columbia, SC 29223 
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TOPIC ISSUE RECOMMENDATION 
Patriots’ Day on the third Monday in April, when federal and state 
offices as well as many businesses are closed. 

3. Mailing as Delivery, 
§ 1024.11 

Section § 1024.11 provides: 
 

“The provisions of this part requiring or permitting mailing of 
documents shall be deemed to be satisfied by placing the document 
in the mail (whether or not received by the addressee) addressed to 
the addresses stated in the loan application or in other information 
submitted to or obtained by the lender at the time of loan application 
or submitted or obtained by the lender or settlement agent, except 
that a revised address shall be used where the lender or settlement 
agent has been expressly informed in writing of a change in 
address.” 

 
This does not mention servicers, yet servicers need to deliver 
disclosures to borrowers.  The lack of mention of servicers, by negative 
implication, could be read to mean that servicers who mail disclosures 
have not delivered them until they are received, which is not the intent 
and would be unworkable because it is difficult to track when mail 
arrives or is received.   
 
The appropriate delivery address may not be the address “submitted to 
or obtained by the lender” and may not be a revised address of which 
“the lender or settlement agent has been expressly informed[.]”  A 
servicer may be notified of a change of address, then later transfer the 
servicing to a new servicer.  The new servicer will have the correct 
address but may not have received notice of a change of address. 
 
The regulation in some places provides that a servicer delivers a 

We suggest that § 11 be revised to read: 
 

“The provisions of this part requiring or permitting mailing of 
documents shall be deemed to be satisfied by placing the when the 
document is placed in the mail or with a private delivery service 
(whether or not received by the addressee) addressed to the 
addresses obtained by the lender, settlement agent, servicer, or 
other party making the disclosure, as the appropriate delivery 
address.  If the lender, settlement agent, servicer, or other party 
making the disclosure, receives notice of a change in that 
address, it must begin using the new address within a reasonable 
amount of time, which shall not be less than five specific 
business days. stated in the loan application or in other information 
submitted to or obtained by the lender at the time of loan application 
or submitted or obtained by the lender or settlement agent, except 
that a revised address shall be used where the lender or settlement 
agent has been expressly informed in writing of a change in 
address.” 

 
Similar language in Regulation Z would be helpful.  

 

 
GENERAL MATTERS 

 
 

TOPIC ISSUE RECOMMENDATION 
1. Effective Dates The Dodd-Frank Act requires a January 2014 effective date for required 

rules, but some aspects of the final servicing rules exceed the required 
rules.  Mortgage servicers and lenders are currently implementing an 
enormous volume of new, and very comprehensive, set of regulatory 
amendments.  More are yet to come.  The industry must acknowledge 
the possibility that compliance by the January 2014 dates may not be 
possible. 

We recommend that the CFPB require compliance by January 2014 
only for regulations as finalized in January 2013.  Amendments 
finalized thereafter, however helpful, require implementation time. 

2. Definition of Business 
Day 

 

The definition of business day is not the same in Regulation X and Z. 
 
The revised Regulation X frequently uses the term “days (excluding 
legal public holidays, Saturdays, and Sundays).”  Regulation Z defines 
two types of business days, general and specific: 
 

“Business day means a day on which the creditor’s offices are open 
to the public for carrying on substantially all of its business 
functions.  However, for purposes of rescission under §§ 1026.15 
and 1026.23, and for purposes of §§ 1026.19(a)(1)(ii), 
1026.19(a)(2), 1026.31, and 1026.46(d)(4), the term means all 
calendar days except Sundays and the legal public holidays specified 
in 5 U.S.C. 6103(a), such as New Year’s Day, the Birthday of 
Martin Luther King, Jr., Washington’s Birthday, Memorial Day, 
Independence Day, Labor Day, Columbus Day, Veterans Day, 
Thanksgiving Day, and Christmas Day.”   

 
Section 1026.2.  Maine and Massachusetts, but not other states, observe 

We request clarification that, under Regulation X, servicers can elect to 
treat Patriots’ Day as a legal public holiday. 
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Escrow Accounts, § 17   
6. Advancing premiums, 

§ 17(k)(5) 
Section 17(k)(5) provides: 
 

“(i) In general. Except as provided in paragraph (k)(5)(iii) of this 
section, with respect to a borrower whose mortgage payment is more 
than 30 days overdue, but who has established an escrow account for 
the payment for hazard insurance, as defined in § 1024.31, a servicer 
may not purchase force-placed insurance, as that term is defined in 
§ 1024.37(a), unless a servicer is unable to disburse funds from the 
borrower’s escrow account to ensure that the borrower’s hazard 
insurance premium charges are paid in a timely manner. 
(ii) Inability to disburse funds. (A) When inability exists. A servicer 
is considered unable to disburse funds from a borrower’s escrow 
account to ensure that the borrower’s hazard insurance premiums are 
paid in a timely manner only if the servicer has a reasonable basis to 
believe either that the borrower’s hazard insurance has been 
canceled (or was not renewed) for reasons other than nonpayment of 
premium charges or that the borrower’s property is vacant.” 

 
The definition of hazard insurance includes both flood and non-flood 
hazard insurance.  Section 31.  
 
Suppose a servicer escrows for flood, but not any other hazard 
insurance, the loan is more than 30 days overdue, and the non-flood 
insurance premium is due.  Must the servicer use the funds escrowed for 

We request clarification that when the escrow is only for flood 
insurance premiums, the servicer is not required to use escrowed flood 
insurance premiums for non-flood or non-escrowed items.  
 
We request clarification that if a servicer escrows for insurance that the 
servicer does not require, no advances are required for that nonrequired 
insurance.  If there is ultimately a foreclosure and there are insufficient 
funds to reimburse the servicing advances as well as pay the accrued 
interest and principal balance, the investor will likely disallow the 
advanced premiums.  It seems reasonable that when the borrower 
becomes delinquent, if any of the escrowed coverage is extra or the 
servicer can force place coverage for an amount less than the escrowed 
amount but still provide the minimum investor-required coverage, the 
servicer should not be obligated to continue to advance for the 
borrower’s optional excess coverage.  

GENERAL MATTERS 
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disclosure by putting it in the mail.  See §§ 7(a)(2) and (b)(2); 
§ 37(c)(1)(i); 37(d)(1); 37(e)(1)(i); 37(e)(5).  However, in some places 
the rule is silent about whether a servicer has delivered a disclosure by 
mailing it.  See § 34(b); 37(g)(2); and §§ 35 and 36.  

4. UDAAPs  Compliance with Regulation X, Regulation Z, and their commentaries 
should in no circumstances be an unfair and deceptive act or practice 
(“UDAP”) under state or federal law or a UDAAP under Dodd-Frank 
§§ 1031(a) or 1036(a)(1)(B). 

5. Presumed Consent to 
Electronic Statements, 
Regulation Z Comment 
41(c)-4 

Regulation Z’s comment 41(c)-4 provides: 
 

“Any consumer who is currently receiving disclosures for any 
account (for example, a mortgage or checking account) 
electronically from their servicer shall be deemed to have consented 
to receiving e-statements in place of paper statements.” 

This is helpful.  We recommend applying this deemed consent to all 
disclosures under Regulations X and Z. 
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mailing address (or addresses) listed by the borrower in the loan 
documents, unless the borrower has notified the servicer of a new 
address (or addresses) pursuant to the servicer’s requirements for 
receiving a notice of a change of address.” 

 
It is possible that a prior servicer, rather than a borrower, provided the 
change-of-address notice to the servicer who is mailing a notice, or that 
the borrower provided the change-of-address to a lender. 

mailing address (or addresses) listed by the borrower in the loan 
documents, unless the borrower has notified the servicer, lender, or 
a prior servicer of a new address (or addresses) pursuant to the 
servicer’s, lender’s, or prior servicer’s requirements for receiving 
a notice of a change of address.” 

9. Payments incorrectly 
sent to transferor, 
§ 33(c)(1)  

For 60 days after the transfer effective date, timely payments sent to the 
transferor “may not be treated as late for any purpose.”  § 33(c)(1).  The 
transferor must either send the payment to the transferee or return it to 
the borrower with notice of the proper recipient.  § 33(c)(2).   
 
The requirement that the transferee treat the payment as timely assumes 
that the transferee is aware of the payment, but this will often not be the 
case, at least for a few days after the transferor mails the payment.  
Comments 33(c)(1)-2 and 39(a)-1.iii both seem to acknowledge this.  
Borrowers who receive the returned payment, even with clear 
instructions on where to send it, may not forward the payment 
immediately, especially if they are under financial strain.  Or, the 
borrower may be away from home and not realize the payment was 
misdirected, and would not know at least to call the servicer.   
 
Comment 33(c)(1)-2 provides that a transferee’s “compliance” with 
§ 39 (early intervention) during the 60-day period does not constitute 
treating a payment as late for purposes of § 33(c)(1). 

To the extent the transferee has no reason to know a payment was 
timely sent to the transferor, has not received it, and acts as if the 
payment was not received, the transferee should not be held in violation 
of any law, policies or procedure under § 38, or any UDAP or UDAAP 
law.   
 
A transferee should be required to treat only one misdirected payment 
from the same borrower as timely.  There is no need to notify borrowers 
repeatedly of the same information.  One misdirected payment may be 
an error, but the second one likely is not.  The borrower may assume 
that the transferor will not cash the check, meaning mailing a check that 
would bounce is a method to avoid payment.   
 
The requirement that the transferee treat a payment as timely even when 
the servicer has not received it should never apply to any of the 
servicer’s duties to investors, it should only apply to the servicer’s 
duties with regard to the borrower.  We recommend a comment making 
this clear. 
 
Comment 33(c)(1)-2 talks of compliance with § 39 with respect to 
timely payments.  Section 39 does not apply in the absence of a 
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flood insurance premiums to pay for a different insurance policy? 
 
A borrower may request an escrow for insurance that the servicer does 
not require.   

Scope, § 30  CFPB staff advised orally on October 16, 2013 that §§ 1024.39 – 
1024.41 apply only to loans secured by the borrower’s principal 
residence, and that a vacant property can be a principal residence but 
that an abandoned property cannot.  See § 1024.30(c)(2). 

7. Qualified lender, 
§ 30(b)(3) 

Section 30(b)(3) excludes from the scope of Subpart C: 
 

“A servicer with respect to any mortgage loan for which the servicer 
is a qualified lender as that term is defined in 12 CFR 617.7000.” 

 
12 C.F.R. § 617.7000 provides: 
 

“Qualified lender means: 
(1) A System institution, except a bank for cooperatives, that makes 
loans as defined in this section; and 
(2) Each bank, institution, corporation, company, credit union, and 
association described in section 1.7(b)(1)(B) of the Act (commonly 
referred to as an other financing institution), but only with respect to 
loans discounted or pledged under section 1.7(b)(1).” 

We request clarification that this refers to servicers that are qualified 
lenders subject to Farm Credit Administration regulations.  We request 
clarification whether the exclusion, for other financing institutions, 
applies only to loans that are loans “discounted or pledged” under 
§ 1.7(b)(1). 

Servicing Transfers, § 33   
 See also § 38(b)(4), which covers servicing transfers.  
8. Appropriate mailing 
address, comment 
33(b)(3)-1 

Comment 33(b)(3)-1 provides:  
 

“A servicer mailing the notice of transfer must deliver it to the 

We recommend revising the language as follows: 
 

“A servicer mailing the notice of transfer must deliver it to the 
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“triggers” an obligation to send an annual escrow statement.  This 
seems to imply that borrowers have the right to receive annual escrow 
statements monthly.   

13. Reasonable fees for 
nonpayment default, 
comment 35(b)(2)-2.iii 

Comment 35(b)(2)-2.iii gives examples of fees for which a servicer 
lacks a reasonable basis to charge, including: 
 

“A default property management fee for borrowers that are not in a 
delinquency status that would justify the charge[.]” 

 
Some mortgage defaults are unrelated to late payments.  Borrowers are 
required, for example, to maintain the property and are often required to 
repair it if it is damaged.  Failure to do so as required is a default even if 
all payments are timely.  For example, the GSE Uniform Security 
Instrument provides: 
 

“Lender may charge Borrower fees for services performed in 
connection with Borrower’s default, for the purpose of protecting 
Lender’s interest in the Property and rights under this Security 
Instrument, including, but not limited to, attorneys’ fees, property 
inspection and valuation fees.” 

Servicers may charge borrowers appropriate fees to protect the servicer 
and investor from nonpayment defaults, even if the loan is current.  The 
quoted comment should be amended to read: 
 

“A default property management fee for borrowers that are not in a 
delinquency default status that would justify the charge[.]” 

14. Error under § 35(b)(7) 
should not include failure 
to provide complete loss 
mitigation information 
under § 39(b)(2),  

Section 35(b)(7) defines error to include: 
 

“Failure to provide accurate information to a borrower regarding 
loss mitigation options and foreclosure, as required by § 1024.39.”  

 
Section 39(b)(2) requires servicers to supply only “brief” loss mitigation 
information. 

We request clarification that if a servicer has provided the information 
required by § 39(b)(2), per se there can be no error under § 35(b)(7).  
Specifically, the definition of error should not apply when a servicer 
provides all the information required by § 39(b)(2) even if it is not 
complete and exhaustive because § 39(b)(2)(iii) requires only a “brief 
description of examples of loss mitigation options that may be available 
from the servicer.”   

15. An error under Section 35(b)(7) defines error to include: We request clarification that the § 35(b)(7) definition of error includes 
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delinquency, and the concept of compliance with the inapplicable is 
confusing.  It would be clearer to replace “compliance” with “actions 
based on § 1024.39[.]”  

10. Preemption, § 33(d) Section 33(d) preempts state laws that require servicing transfer notices. It should also expressly preempt any federal or state UDAP laws, and 
UDAAP laws under Dodd-Frank §§ 1031(a) or 1036(a)(1)(B). 

Escrow Refunds, § 34   
11. Payment of a loan in 
full, § 34(b) 

Section 34(b) requires escrow refunds after “payment of a mortgage 
loan in full[.]”  After a short sale, deed-in-lieu, or sale-leaseback, 
whether the loan is paid “in full” may not be clear, especially in states 
that do not permit deficiency judgments. 

When a servicer, assignee, or both agree with a borrower or borrowers 
on a short sale, deed-in-lieu of foreclosure, sale-leaseback, or similar 
nonretention foreclosure alternative, whether any escrow refund is 
required should be determined by that agreement. 

Error Assertions, § 35   
12. Annual escrow 
statements available on 
demand at any time, 
comment 35(a)-2 

Comment 35(a)-2 provides: 
 

“A servicer should not rely solely on the borrower’s description of a 
submission to determine whether the submission constitutes a notice 
of error under § 1024.35(a), an information request under 
§ 1024.36(a), or both. For example, a borrower may submit a letter 
that claims to be a ‘Notice of Error’ that indicates that the borrower 
wants to receive the information set forth in an annual escrow 
account statement and asserts an error for the servicer’s failure to 
provide the borrower an annual escrow statement. Such a letter may 
constitute an information request under § 1024.36(a) that triggers an 
obligation by the servicer to provide an annual escrow statement.” 

 
The obligation to provide annual escrow statements is triggered by 
RESPA § 10(c)(2)(B) and by § 1024.17(i).  The comment quoted seems 
to imply that a borrower can send in a request for an annual escrow 
statement, that is not an error assertion, and that the information request 

We request clarification that an information request that does not assert 
an erroneous annual escrow statement does not trigger a requirement to 
send a new annual escrow statement. 
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loan.” 

18. Single intake address, 
§ 35(c) 

Section 35(c) permits servicers to designate an address for submissions 
of error assertions. 

We request clarification that it is permissible to designate a single 
address for submissions of error assertions, information requests, and 
QWRs. 
 
CFPB staff advised orally on October 16, 2013 that servicers may 
designate one address for error assertions, and if they do, they must 
include the address in periodic statements, any coupon books, and 
§§ 1024.39 and 1024.41 notices that contain contact information. 

19. Notice of right to 
request documents, 
§ 35(e)(1)(i)(B) 

Section 35(e)(1)(i)(B) requires responses to error assertions to state, 
among other things, how the borrower can request a copy of documents 
on which the servicer relied.  

The servicer should be able to require such requests to be written so the 
servicer can be able to accurately determine whether a borrower made 
such a request. 

20. Borrowers may or may 
not provide relevant 
information, § 35(e)(2) 

An error resolution may require information that a borrower has and the 
servicer does not.  The regulation does not permit the servicer to require 
the borrower to produce that information before investigating the 
asserted error, and does not permit the servicer to determine that no 
error occurred because the borrower failed to provide any requested 
information without conducting a reasonable investigation.  

We request clarification that when a borrower does not provide 
requested, relevant information, and the servicer reasonably investigates 
the error assertion, the servicer’s lack of that information should be a 
permissible basis to determine that no error occurred.   
 
If the servicer conducts a reasonable investigation and determines that 
the servicer needs information it does not possess, and determines that 
no error has occurred because the servicer lacks necessary information, 
that error notice should be deemed resolved.  If the borrower thereafter 
supplies the missing information, that should be a new error notice 
subject to the full 5-day, 30-day, and 45-day response times.  Otherwise, 
a borrower could wait until day 30 or day 45 to deliver the necessary 
information and the servicer would not have time for a reasonable 
investigation.   

21. Time limits, § 35(e)(3) Section 35(e)(3)(i)(B) requires servicers to respond to assertions of 
(b)(9) and (b)(10) errors by the earlier of 30 days from receipt or the 

The servicer should be held to a reasonableness standard.  If the servicer 
cannot reasonably cancel or postpone a foreclosure sale, it should not be 
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§ 35(b)(7) should include 
only duties that require 
information disclosure 

 
“Failure to provide accurate information to a borrower regarding 
loss mitigation options and foreclosure, as required by § 1024.39.”   

 
The referenced § 39 requires actions other than providing information; 
it requires attempting to contact a borrower.   

only duties under § 39 that require disclosure of information. 

16. An error under 
§ 35(b)(8) should not 
include failure to transfer 
useless information 

Section 35(b)(8) defines error to include: 
 

 “Failure to transfer accurately and timely information relating to the 
servicing of a borrower’s mortgage loan account to a transferee 
servicer.”   

 
Some information relates to “the servicing of a borrower’s mortgage 
loan” that the transferee does not need.  For example, the transferee 
normally does not need all communications between the transferor 
servicer and the investor for the period before the transferee is the 
servicer.  Likewise, identification of which employee within the 
transferor servicer prepared a response to a QWR, or responded to a 
phone inquiry, likewise is not useful to the transferee servicer.  There 
should be no requirement to transfer useless information. 
 
If there is a transfer of servicing but no change in the document 
custodian, not all the information will need to be transferred.  In this 
case, there should be no requirement that the transferor or custodian 
transfer the custodian’s files at all. 

If the transferee and transferor servicers agree that particular 
information does or does not need to be transferred, failure to deliver 
the unnecessary should never be a violation.  This way, the appropriate 
information will be transferred, but the regulation would not need to 
specify every conceivable piece of information that must be transferred 
in every scenario.   
 
We recommend revising § 35(b)(8) as follows: 
 

“Failure to transfer accurately and timely information relating to the 
servicing of a borrower’s mortgage loan account that the transferor 
and transferee agree should be transferred to a transferee 
servicer.” 

 

17. Definition of “any 
other error,” § 35(b)(11) 

Section 35(b) defines error to include, in addition a list of errors: 
 

“Any other error relating to the servicing of a borrower’s mortgage 

We request clarification that if the borrower does not specify an error, 
and the servicer cannot reasonably understand what error the borrower 
asserts, there is no error assertion. 
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should not be subject to 
mandatory disclosure, 
§ 35(e)(4) 

confidential, proprietary, or privileged. information protected by the attorney work-product doctrine, even if 
that information is not privileged.  These terms are not synonymous.  
See Federal Rule of Evidence 502. 

25. General descriptions 
of materials withheld 
should be sufficient, 
§ 35(e)(4) 

Section 35(e)(4) provides: 
 

“If a servicer withholds documents relied upon because it has 
determined that such documents constitute confidential, proprietary 
or privileged information, the servicer must notify the borrower of 
its determination in writing within 15 days[.]” 

It should be permissible for servicers to include a general description of 
materials withheld, to meet the 15-day deadline.  It may not be 
reasonably possible to produce a privilege log that quickly, and one 
should not be required.  A statement such as the following should be 
permissible: 
 

“We are not required to provide you with materials that are 
confidential, proprietary, privileged, or that are attorney work-
product.  We do not include any such information.” 

26. Frivolous or abusive 
error assertions should not 
require a response, § 35(g) 

The error resolution process is not required when an error notice alleges 
a duplicative or overbroad error.  That could mean it does apply to 
frivolous or abusive error assertions.  For example, habitual late payers 
could send a baseless, but different, error assertion for each late 
payment to delay adverse, but accurate, credit reporting. 

The error resolution procedure should not apply to frivolous or abusive 
error assertions.   

27. Error assertions that 
are the subject of pending 
litigation should not 
require a response, § 35(g) 

 We recommend that servicers should not be required to respond to error 
assertions that are the subject of pending litigation because any response 
requirement would interfere with the discovery process overseen by 
neutral courts and the rules of procedure and evidence.   

28. Error assertions buried 
in abusive error assertions, 
§ 35(g)(1)(ii) 

§ 35(g)(1)(ii) provides: 
 

“To the extent a servicer can reasonably identify a valid assertion of 
an error in a notice of error that is otherwise overbroad, the servicer 
shall comply with the requirements of paragraphs (d), (e) and (i) of 
this section with respect to that asserted error.” 

 

It is not clear how servicers are to reconcile these two provisions.  We 
recommend an additional example of an overbroad or unduly 
burdensome error assertion: 
 

“A submission that is unreasonably lengthy in relation to what it 
appears to assert.” 
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date of the foreclosure sale.  Comment 35(e)(3)(i)(B)-1 provides: 
 

“If a servicer cannot comply with its obligations pursuant to 
§ 1024.35(e) by the earlier of a foreclosure sale or 30 days after 
receipt of the notice of error, a servicer may cancel or postpone a 
foreclosure sale, in which case the servicer would meet the time 
limit in § 1024.35(e)(3)(i)(B) by complying with the requirements of 
§ 1024.35(e) before the earlier of 30 days after receipt of the notice 
of error (excluding legal public holidays, Saturdays, and Sundays) or 
the date of the rescheduled foreclosure sale.” 

 
The statement that servicers “may” cancel or postpone a foreclosure 
sale is not necessarily true.  They will not be able to do so in all cases.  

required to respond to the error assertion before the sale.  It should be 
permissible to respond within 30 days and to take any appropriate 
remedial steps.   
 
Otherwise, borrowers would use this as a means to delay an appropriate 
foreclosure.  Borrowers would submit baseless error assertions at the 
last minute for the purpose of delaying foreclosures.   

22. 15-day extension 
should be available long 
before a foreclosure sale, 
§ 35(e)(3) 

The general response time for error assertions is 30 days, extendable to 
45 days upon notice to the borrower.  The 15-day extension is not 
always available.  Asserted (b)(9) and (b)(10) errors, which relate to 
foreclosures, require responses by the earlier of 30 days or the date of 
foreclosure, § 35(e)(3)(i)(C), without any extension, § 35(e)(3)(ii). 
 
If the foreclosure sale is scheduled for more than 45 days in the future, 
the servicer should be able to extend the response time. 

The 15-day statutory extension should be available if the error assertion 
is received more than 45 days before a scheduled foreclosure sale. 

23. Borrower requests for 
information on which 
servicer relied – multiple 
requests, § 35(e)(4) 

Section 35(e)(4) requires servicers to provide upon request “copies of 
documents and information relied upon by the servicer in making its 
determination that no error occurred[.]”  If a servicer provides all 
documents required to be provided, the request should be closed and 
responses to further requests for documents relied on should not be 
required. 

After providing requested documents, the servicer should not be 
required to respond to requests for further documents on which it relied.   
 
We request clarification that if the servicer determines an error did 
occur and corrects it, providing documents relied on is unnecessary.   

24. Attorney work product Section 35(e)(4) does not require servicers to supply information that is It should be clear that servicers are also not required to divulge 
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HAMP Handbook for Servicers of Non-GSE Loans, version 4.3, 
Chapter II § 12.2 (September 16, 2013), requiring full file reporting for 
HAMP modifications.  Full-file reporting is also required for:   
 Home Affordable Unemployment Program, Ch. III § 6.2;  
 Home Affordable Foreclosure Alternative Program (“HAFA”); 

reporting must specify whether the account was current or past due 
before the HAFA transaction, and reporting for short sales and 
deeds in lieu of foreclosure is specified, Ch. IV § 11.2; 

 Second Lien Modification Program, with reporting specified for trial 
periods, modifications, and extinguished debt, Ch. V § 10.1; 

 FHA Refinance:  when second liens are fully extinguished, 
reporting must show the loan was not fully paid, and the payment 
history is retained.  For partial extinguishment, reporting must show 
the loss mitigation details, Ch. VII § 5.3. 

Information Requests, 
§ 36 

  

31. Scope of requests that 
require responses, § 36(a) 
and 36(f)(1)(iii) 

The § 35 definition of error is limited to servicing-related errors.  There 
is no analogous definition of information request.  A QWR that requests 
information “relating to servicing the mortgage loan” is an information 
request, but non-QWR information requests do not need to relate to 
servicing.   
 
Section 36(f)(1)(iii) says servicers do not need to respond to requests for 
information that is not directly related to the borrower’s mortgage loan 
account.  However, this is not limited to servicing information.  It 
apparently requires servicers to provide any requested origination 
information.  The CFPB states in its section-by-section analysis: 
 

Including origination information in the scope of the information 
request procedures would create a “back-door” discovery process, 
especially in light of both the ability-to-repay rule and the 
Administration’s approach to disparate impact liability.  We agree with 
the CFPB that discovery should be overseen by an impartial judge who 
can weigh the importance of the information against the costs of 
producing it. 
  
Ability-to-Repay “Back Door” Discovery 
Consumers will have an incentive to establish that a purported QM loan 
was not a QM loan, and will use this servicing rule for pre-litigation 
fishing expeditions.  As this was not the CFPB’s intent, we recommend 
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Comment 35(g)(1)(ii)-1.iii appears to contradict the regulation.  It 
provides that an unduly burdensome error assertion includes: 
 

“Assertions of errors in a form that is not reasonably understandable 
or is included with voluminous tangential discussion or requests for 
information, such that a servicer cannot reasonably identify from the 
notice of error any error for which § 1024.35 requires a response.” 

29. Notice to borrower 
that servicer is not required 
to respond to error 
assertion, §35(g)(2)  

Section 35(g)(2) provides: 
 

“If a servicer determines that, pursuant to this paragraph (g), the 
servicer is not required to comply with the requirements of 
paragraphs (d), (e) and (i) of this section, the servicer shall notify the 
borrower of its determination in writing not later than five days 
(excluding legal public holidays, Saturdays, and Sundays) after 
making such a determination.  The notice to the borrower shall set 
forth the basis under paragraph (g)(1) of this section upon which the 
servicer has made such determination.”   

 
Borrowers can repeatedly send the servicer the same notice of error over 
and over again, and the servicer would have to send the non-responsive 
response each time.  This is unduly burdensome on the servicer and 
offers no consumer benefit. 

 CFPB staff advised orally on October 16, 2013 that when servicers 
receive duplicative requests for information already provided, servicers 
must send a notice that the servicer is not providing the information 
because it is duplicative.  The advise implied that it applies to 
duplicative error assertions as well.  

30. Limits on adverse 
credit reporting, § 35(i) 

Section 35(i) provides: 
 

“After receipt of a notice of error, a servicer may not, for 60 days, 
furnish adverse information to any consumer reporting agency 
regarding any payment that is the subject of the notice of error.” 

To prevent borrower abuse, this prohibition should not apply after a 
servicer determines that a response is not required.  Otherwise, habitual 
late payers could send a baseless, but different, error assertion for each 
late payment to delay adverse, but accurate, credit reporting. 
 
Moreover, HAMP does not permit servicers to cease credit reporting. 
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loan defaults generally, including the borrower’s loan and other 
loans, borrowers, or applicants. 

 
Risk Retention is Irrelevant to Consumers 
Comment 36(f)(1)(ii)-1.i treats as confidential, proprietary or privileged 
information regarding the servicer’s profitability and information 
provided to investors.  Risk retention information does not affect the 
borrower’s obligations, the borrower’s  loan payments, or any aspects of 
the borrower’s experience with the loan, so servicers should not be 
required to produce this information outside of actual discovery 
overseen by an impartial judge. We suggest adding to the examples: 
 

“Information that relates to any risk retention or other requirement 
that may arise in connection with the loan or its securitization, under 
Dodd-Frank § 941.”   

32. Single intake address, 
§ 36(b) 

Section 36(b) permits servicers to designate an address for submissions 
of information requests.  

We request clarification that it is permissible to designate a single 
address for submissions of error assertions, information requests, and 
QWRs. 
 
CFPB staff advised orally on October 16, 2013 that servicers may 
designate one address for information requests, and if they do, they 
must include the address in periodic statements, any coupon books, and 
§§ 1024.39 and 1024.41 notices that contain contact information. 

33. Reasonableness 
standard of information 
availability does not 
consider all relevant 
information; additional 

Comment 36(d)(1)(ii) provides examples of when information is or is 
not available, using the terms “ordinary course of business,” 
“extraordinary efforts,” and “reasonable efforts.”  These are subjective 
standards, so it is not clear what compliance requires. 
 

A reasonableness standard should apply to § 36(d)(1) as well as to 
§ 36(f)(1)(iv).  A reasonableness standard needs to weigh both: 
 The servicer’s actual costs, in both time and money; 
 The usefulness of the information to the borrower in understanding 

the terms of the loan and security instrument, or in performing on 
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“[T]he Bureau does not believe that the information request 
procedures should replace or supplant civil litigation document 
requests and should not be used as a forum for pre-litigation 
discovery.”   

 
78 Fed. Reg. 10696, 10761 (Feb. 14, 2013). 

adding additional examples of irrelevant information to comment 
36(f)(1)(iii), including: 
 
 Information that relates to whether the loan was originated in 

compliance with the ability-to-repay rule, 12 C.F.R. § 1026.43; 
 Information that relates to the whether points and fees on the loan, as 

defined in 12 C.F.R. § 1026.32(b), exceeded a threshold under the 
QM definition, the HOEPA definition, a similar definition under 
state law, or under § 941 of the Dodd-Frank Act (risk retention). 

 
Disparate Impact “Back-Door” Discovery 
Borrowers have a strong incentive to show that a loan was originated, 
serviced, or treated in the secondary market, with a “disparate impact” 
on a class, or on classes, of borrowers.  Such allegations can lead to 
large settlements without actual showing of impropriety, thereby 
providing a strong incentive to use this servicing rule for pre-litigation 
fishing expeditions.  As this was not the CFPB’s intent, we suggest 
additional examples in the same comment, including: 
 
 Information that relates to any loan other than the borrower’s loan 

that is serviced by the servicer to whom the information request is 
made; 

 Information that relates to any loan application or loan applicant 
other than the borrower’s application and the borrower; 

 Information that relates to any borrower or loan applicant other than 
the borrower who made, or on whose behalf was made, the 
information request; 

 Information that relates to the practices of the servicer or the 
originating lender in connection with loans, loan applications, and 
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36(f)(1)(iv)-1.iii business to audio recording files with organized recordings or 

transcripts of borrower telephone calls and can identify the 
communication referred to by the borrower through reasonable 
business efforts.” 

 
Comment 36(f)(1)(iv)-1.iii provides that information need not be 
delivered: 
 

“[I]n specific formats, such as in a transcript, letter form in a 
columnar format, or spreadsheet, when such information is not 
ordinarily stored in such format[.]” 

recording is not compatible with consumer devices, must the servicer 
deliver something the consumer cannot use? 

35. Frivolous or abusive 
information requests 
should not require a 
response, § 36(f)(1) 

Section 36(f)(1) provides that servicers are not required to respond to 
information requests that are duplicative, overbroad, or unduly 
burdensome.  This could mean a response is required to frivolous or 
abusive information requests. 
 
Comment 36(f)(1)(iv)-1 provides examples of overbroad or unduly 
burdensome requests that are similar to abusive QWRs under current 
law.  This is appropriate. 
 
However, we are concerned that when those abusive requests no longer 
require responses, the abusive requests will change form just enough to 
fall outside the examples in this comment.  For example, instead of 
sending one overbroad request, new requests may take the form of a 
large number of narrow, but not overlapping, requests.  This would 
defeat the purpose of preventing abusive requests.   

Frivolous or abusive requests should not require a response.  Examples 
in a regulation or commentary would be helpful.  We suggest the 
following examples: 
 
 Apparent back-door discovery requests, even if not, individually, 

overbroad or unduly burdensome.  For this purpose, multiple 
information requests regarding the same loan may be considered 
together even if submitted separately or at different times. 

 Requests about underwriting standards that the loan originator used 
or did not use. 

 Requests for information about how a lender, settlement agent, or 
mortgage broker set or sets loan terms or loan charges. 

 Requests for information about how a servicer set or sets its 
servicing or default charges. 

 Requests for information about how a service provider set or sets its 
charges. 

 Requests about any risk retention requirements that may be 
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examples needed, 
comment 36(d)(1)(ii) 

For example, comment 36(d)(1)(ii)-2.iii gives an example of 
information being available “through reasonable efforts in the ordinary 
course of business” when the servicer has a legal right to access the 
information and the actual ability to find it.  This does not consider the 
cost of traveling to the facility and making the search.   
 
The examples seem to consider whether it is physically possible to 
retrieve the information before the deadline, which is appropriate.  
However, none of the examples considers the cost to the servicer, and 
none weigh that cost against the usefulness of the information to the 
borrower for an appropriate purpose. 
 
Section 36(f)(1)(iv) does not require a response to information requests 
that are unduly burdensome, using a reasonableness standard: 
 

“An information request is unduly burdensome if a diligent servicer 
could not respond to the information request without either 
exceeding the maximum time limit permitted by paragraph (d)(2) of 
this section or incurring costs (or dedicating resources) that would 
be unreasonable in light of the circumstances.” 

the loan. 
 
A reasonableness standard should not take into account the usefulness 
of the information to the borrower for “back-door” discovery or other 
inappropriate purposes. 
 
We urge additional, much more specific, examples, such as: 
 
 If a servicer stores requested information offsite, or in a form that is 

likely not accessible to the borrower, then whether the information 
is available depends on whether the servicer can retrieve the 
information, in a format likely accessible to the borrower, within the 
time limits in § 36(d)(2), at a cost that is reasonable, in relation to 
the apparent usefulness of the information to the borrower’s 
understanding of the terms of the loan and security instrument or the 
borrower’s performance on the loan.   

 If a servicer stores requested information offsite, and in the ordinary 
course of business goes to the off-site storage facility once per 
calendar month, the information is available only if the servicer can 
obtain the information in a regular trip to the offsite facility in time 
to retrieve the information and deliver it in accordance with § 36(d) 
within the time limit in § 36(d)(2). 

 If a servicer stores requested information in a location where there 
was an accident, disaster, power failure, snowstorm, or similar event 
that makes delivering the information within the § 36(d)(2) deadline 
unreasonably difficult, the information is unavailable. 

34. Format of information 
provided, comments 
36(d)(1)(ii)-2.i and 

Comment 36(d)(1)(ii)-2.i provides that information is available when: 
 

“The servicer’s personnel have access in the ordinary course of 

If a servicer has available a recording of a relevant call but not a 
transcript of it, the servicer is not required to transcribe the call to 
comply with the information request requirements.  If the format of the 
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information requests, 
§ 36(f)(1)(iv) 

“To the extent a servicer can reasonably identify a valid information 
request in a submission that is otherwise overbroad or unduly 
burdensome, the servicer shall comply with the requirements of 
paragraphs (c) and (d) of this section with respect to that requested 
information.” 

 
Comment 36(f)(1)(iv)-1.ii appears to contradict the regulation.  It 
provides that an unduly burdensome request includes: 
 

“Requests for information that are not reasonably understandable or 
are included with voluminous tangential discussion or assertions of 
errors[.]” 

information requests: 
 

“A submission that is unreasonably lengthy in relation to what it 
appears to request.”  

 

39. Notice to borrower 
that servicer is not required 
to respond to information 
request, § 36(f)(2) 

Section 36(f)(2) provides: 
 

“If a servicer determines that, pursuant to this paragraph (f), the 
servicer is not required to comply with the requirements of 
paragraphs (c) and (d) of this section, the servicer shall notify the 
borrower of its determination in writing not later than five days 
(excluding legal public holidays, Saturdays, and Sundays) after 
making such a determination.  The notice to the borrower shall set 
forth the basis under paragraph (f)(1) of this section upon which the 
servicer has made such determination.”   

 
Borrowers can repeatedly send the servicer the same request for 
information over and over again, and the servicer would have to send 
the non-response notice each time.   

CFPB staff advised orally on October 16, 2013 that when servicers 
receive duplicative requests for information already provided, servicers 
must send a notice that the servicer is not providing the information 
because it is duplicative. 

40. General descriptions 
of materials withheld 

If a servicer determines that it is not required to deliver requested 
information, it must notify the borrower within only five days: 

It should be permissible for servicers to include a general description of 
materials withheld, to meet the 5-day deadline.  It would usually not be 
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applicable to the loan. 

 Requests about a different loan, even if the servicer is the same 
servicer. 

 
CFPB staff advised orally on October 16, 2013 that: 
 Servicers are not required to produce information they do not have, 

but that they are required to produce origination information, such 
as a note, in response to a request. 

 The servicing file is a subset of the entire mortgage file.  This 
implies that a request for the entire file is not overbroad under 
comment 36(f)(1)(iv)-1.i.  Staff advised that what is overbroad 
depends on the facts and circumstances.  They suggested servicers 
might want to give borrowers a key to abbreviations, or a data 
dictionary of the types of information available. 

 A request for information in a specific format that the servicer does 
not “ordinarily store” the information would be considered unduly 
burdensome.  

36. Requests for 
information that are the 
subject of pending 
litigation should not 
require a response, § 36(f) 

 We recommend that servicers should not be required to respond to 
requests for information that are the subject of pending litigation 
because any response requirement would interfere with the discovery 
process overseen by neutral courts and the rules of procedure and 
evidence.   

37. Attorney work product 
should not be subject to 
mandatory disclosure, 
§ 36(f)(1)(ii) 

Section 36(f)(1)(ii) does not require servicers to supply information that 
is confidential, proprietary, or privileged. 

It should be clear that servicers are also not required to divulge 
information protected by the attorney work-product doctrine, even if 
that information is not privileged.  These terms are not synonymous.  
See Federal Rule of Evidence 502. 

38. Information requests 
buried in abusive 

Section 36(f)(1)(iv) provides: 
 

It is not clear how servicers are to reconcile these two provisions.  We 
recommend an additional example of overbroad or unduly burdensome 
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This type of litigation should be unnecessary.  Consumers can be 
seriously harmed by insufficient insurance coverage.  For that very 
reason, servicers have a right to require insurance coverage in an 
amount, and of a type, that is permitted or required by the security 
instrument, investor guidelines, safety and soundness standards, or that 
is required by law. 

42. Servicers need to 
require flood insurance 
when not required by the 
FDPA, § 37(a) 

Section 37(a) provides: 
 

“For the purposes of this section, the term ‘force-placed insurance’ 
means hazard insurance obtained by a servicer on behalf of the 
owner or assignee of a mortgage loan that insures the property 
securing such loan.”  

 
The definition does not include flood insurance required by the FDPA.  
Section 37(a)(2)(i).  Servicers sometimes require flood insurance: 
 On properties in an SFHA but not in a participating community, so 

the FDPA does not apply and does not require insurance. 
 On properties in an SFHA but in a Coastal Barrier Resource Act 

(“CBRA”) and Otherwise Protected Areas (“OPA”) zones, where 
the FDPA does not apply and does not require insurance. 

 On a property that was designated as in an SFHA at origination, and 
later designated as out of an SFHA.  

 On a property that is in certain areas not in an SFHA, such as a 
Mississippi Grant Program. 

 
The Model Notices appear only to apply to instances where insurance 
“is required.”  Required by whom or what is unclear.  

Servicers should be able to require insurance coverage even when not 
mandated by applicable law or when not available under the FDPA.  
This is both a consumer protection and a safety and soundness 
protection.   
 
The CFPB should state in a comment that the statement in the Model 
Form MS-3(D) that insurance “is required” can mean is required by the 
servicer even if it is not required by applicable law, or was required 
when making, increasing, extending, or renewing a loan, even if the 
property is no longer in a SFHA (see the next item).   
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should be sufficient, 
§ 36(f)(2) 

 
“The notice to the borrower shall set forth the basis under paragraph 
(f)(1) of this section upon which the servicer has made such 
determination.” 

possible to produce a privilege log in only five days, and one should not 
be required.  A statement such as the following should be permissible: 
 

“We are not required to provide you with materials that are 
confidential, proprietary, privileged, or that are attorney work-
product.  We do not include any such information.” 

Force-Placed Insurance, 
§ 37 

  

41. Servicers need to be 
able to require sufficient 
insurance coverage, § 37 

There have been court cases questioning whether servicers can require 
required insurance.  See: 
 
Lass v. Bank of America, 695 F.3d 129 (1st Cir. 2012), reversing 
dismissal of claims, holding that lender did not have discretion to 
modify the flood insurance requirement during the life of the loan. 
 
Ellsworth v. U.S. Bank, 908 F.Supp.2d 1063 (N.D. Ca. 2012), denying 
lender’s motion to dismiss a putative class action because the mortgage 
can be read to restrict lender’s discretion in force-placing flood 
insurance. 
 
Casey v. Citibank, et. al. 5:12-cv-820 (N.D.N.Y. 2013), denying motion 
to dismiss claims that mortgages did not permit servicer to increase the 
amount of required flood insurance coverage. 
 
Arnett v. Bank of America, 874 F. Supp.2d 1021 (D. Or. 2012), denying 
defendant’s motion for judgment on the pleadings in putative class 
action because the mortgage does not give the mortgagee the right to set 
the amount of flood insurance required.   

We request that the CFPB make very clear that: 
 A servicer that complies with § 37 has the right to require insurance 

coverage in an amount, and of a type, that the servicer determines is 
permitted or required by the security instrument, investor guidelines, 
safety and soundness standards, or that is required by law.   

 The servicer may require more flood insurance coverage than the 
NFIA requires, such as to cover the replacement cost of the 
property.  This is an important protection that can prevent 
consumers from losing their homes, as well as a safety and 
soundness requirement. 

 The amount of required insurance coverage may increase during the 
life of the loan. 

 A property that was not in a special flood hazard area (“SFHA”) at 
origination may, in the future, be designated as in an SFHA, in 
which case the servicer should be able to require an appropriate 
amount of flood insurance coverage.  
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special flood hazards and in which flood insurance has been made 
available under the National Flood Insurance Act of 1968 [42 U.S.C. 
4001 et seq.], unless the building or mobile home and any personal 
property securing such loan is covered for the term of the loan by 
flood insurance in an amount at least equal to the outstanding 
principal balance of the loan or the maximum limit of coverage 
made available under the Act with respect to the particular type of 
property, whichever is less[.]”   

 
42 U.S.C. § 4012a(b)(1) (emphasis added).  Required insurance 
premiums must be escrowed in certain circumstances, 42 U.S.C. 
§ 4012a(d), but “[t]his subsection shall apply only with respect to any 
loan made, increased, extended, or renewed after the expiration of the 
1-year period beginning on September 23, 1994.”  Id. at (d)(5) 
(emphasis added).  This does not require servicers to track whether a 
property that was in a SFHA at origination remains in one.  The 
prudential regulators considered, but rejected, requiring servicers to 
track whether properties remain designated as in SFHAs: 
 

“Proposed question and answer 2 explained that, upon a FEMA map 
change that results in a building or mobile home securing a loan 
being removed from an SFHA, a lender is no longer obligated to 
require mandatory flood insurance.  The Agencies received one 
comment from an industry group suggesting the guidance in 
proposed question and answer 2 be amended to add language 
encouraging lenders to promptly remove the flood insurance 
requirement from a loan when the building or mobile home securing 
the loan is removed from an SFHA by way of a map change. The 
decision to require flood insurance in these instances is typically 
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43. Definition of force-
placed insurance and 
properties remapped out of 
a SFHA, § 37(a)(2) 

Section 37(a)(2) defines force-placed insurance to exclude insurance 
required by the FDPA.    What is the status of flood insurance retained 
on a property that is remapped out of a SFHA (or on a property that is in 
a CBRA, OPA, or non-participating community)?   
 
If a servicer requires flood insurance on a property for the life of the 
loan, even if the property is remapped out of a SFHA after origination, 
such insurance should not be considered force-placed insurance unless 
the servicer is required to force-place an NFIP MPPP policy or force-
place a private flood insurance policy.  Continued maintenance of a 
borrower-purchased flood insurance policy obtained as a condition of 
origination is not force-placement.  This is consistent with § 1024.17 
which distinguishes force-placed insurance from situations in which a 
servicer renews borrowers’ own hazard insurance policies.  We seek 
clarity of this fact. It appears that the regulation permits renewal of 
flood insurance only if the property remains designated as in an SFHA 
or the borrower consents.  Requiring servicers to track SFHAs after a 
mortgage loan is originated is inconsistent with the FDPA and its 
implementing regulations.   
 
We note that the laws governing flood insurance are not federal 
consumer financial laws within the CFPB’s authority.  Congress 
expressly directed prudential regulators to require lenders to look at 
SFHA status at origination but not throughout the life of the loan: 

 
“[B]y regulation direct regulated lending institutions— 
(A) not to make, increase, extend, or renew any loan secured by 
improved real estate or a mobile home located or to be located in an 
area that has been identified by the Administrator as an area having 

In all cases, we believe that obtaining or renewing a borrower-
purchased flood insurance policy even if not mandated by the FDPA is 
not force-placed insurance and does not trigger § 37.  Otherwise stated, 
servicers that continue to escrow and pay for borrower-purchased flood 
insurance  on a property that was located in a SFHA at origination but is 
later remapped out of a SFHA should not be considered to be force-
placing insurance.  Because servicers are not required to track the 
continuing SFHA status of a property by law, servicers can and 
sometimes do require flood insurance for the life of the loan even if not 
mandated by FDPA to do so.   
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unavailable, § 37(a)(2) 
45. Reasonable response 
time, § 37(c) and (g) 

Section 37(c) requires servicers to notify borrowers before force-placing 
insurance.  Section 37(g) requires servicers to refund premiums for 
duplicative force-placed insurance if the borrower demonstrates 
sufficient insurance coverage, but apparently without any requirement 
that the borrower act in a reasonable amount of time.   

We recommend that servicers be permitted to require borrowers who 
have sufficient insurance coverage to demonstrate that coverage to the 
servicer within a reasonable amount of time, such as 60 days from the 
first date of coverage, as a prerequisite to applicability of § 37(g).   

46. Evidence 
demonstrating insurance, 
comment 37(c)(1)(iii)-2 

Comment 37(c)(1)(iii)-2 makes clear that a servicer may require a 
declaration page or other similar information, and may reject evidence 
of insurance that does not “provide[ ] confirmation” of the information.  
This is quite helpful.   
 
The same standard should apply uniformly, including under 
§§ 37(d)(2)(ii), (e)(1)(ii), and (g).  There is a cross-reference to this 
comment in comment 37(e)(1)-1, which is also quite helpful.  There is 
no cross-reference in comments under §§ 37(d)(2)(ii) or (g).  The 
standard under these provisions, absent a comment, would be “evidence 
demonstrating” insurance coverage.  Evidence may be substantially less 
reliable or accurate than a declaration page, and may not be a 
confirmation at all. 

We recommend cross-referencing comment 37(c)(1)(iii)-2 in comments 
under §§ 37(d)(2)(ii) and (g), to make clear that the same standard 
applies under those provisions as well.   

47. Additional information 
in a disclosure, § 37(c)(4), 
(d)(4), (e)(4) 

The regulation prohibits including additional information on the 
insurance notices.  Some additional information may be appropriate.   

We request model language for disclosures as follows: 

 A statement providing the borrower with the correct mortgagee 
clause; this ensures the documentation for next year’s renewal 
makes it to the right place, potentially avoiding the need for 
notification again next year.  This is both a consumer convenience 
and a courtesy. 

 For bankruptcy cases, language that this disclosure is not an attempt 
to collect a debt.  The section-by-section analysis in Regulation Z 
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made on a case-by-case basis, depending on a lender’s risk 
management practices. The Agencies do not believe that a blanket 
statement encouraging lenders to remove flood insurance in such 
instances is an appropriate position; therefore, the question and 
answer is adopted as proposed.” 

 
74 Fed. Reg. 35914, 35916 (July 21, 2012).  And: 
  

“The agencies reiterate their view that the Reform Act does not 
require lenders to engage in retroactive or prospective portfolio 
reviews or any other specific method for carrying out their 
responsibilities under the Federal flood insurance statutes. The 
Reform Act clearly requires lenders to check the status of security 
property for loans when triggered by the statutory tripwires. The 
Reform Act did not add remappings to the list of statutory tripwires. 
The Reform Act does not require lenders to monitor for map 
changes, and the agencies will not impose such a requirement by 
regulation.” 

 
61 Fed. Reg. 45684, 45693 (August 29, 1996). 
 
The prudential regulators do not have authority to require life-of-loan 
map tracking.  The prudential regulators are, but not the CFPB is not, 
authorized to implement flood insurance laws.  The CFPB does not 
have authority to require life-of-loan map tracking that Congress and 
the prudential regulators have explicitly rejected. 

44. Insurance as a 
condition of a loan when 
voluntary coverage is 

When voluntary insurance coverage is unavailable, lenders may require 
the borrower to enter into the lender’s force-placed insurance program 
as a condition of making the loan. 

We recommend that in these cases, the insurance not be defined as 
force-placed under § 37(a)(2). 
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§ 37(c)(4), (d)(4), (e)(4)  

“A servicer may not include any information other than information 
required by [specified] paragraphs [varies] in the written notice 
required by [specified] paragraph [varies].  However, a servicer may 
provide such additional information to a borrower on separate pieces 
of paper in the same transmittal.” 

side of one piece of paper.  This would be consistent with comments 
39(b)(2)-1 and -2, which permit servicers to combine 45-day 
delinquency notices with other information as long as all statements 
meet the clear and conspicuous standard of § 32(a)(1). 
  

49. Estimated premiums, 
§ 37(d)(2)(i)(D), 
(e)(2)(viii)(C) 

Notices under § 37(d)(2) and (e)(2) require an estimate of insurance 
premiums when the servicer does not know the exact cost.  It is unclear 
how servicers will be required to estimate premiums.  Comment 
37(e)(2)(i)(D)-1 states that the estimates must be based on information 
“reasonably available” to the servicer when the disclosure is provided, 
but it is not clear what type of information servicers must or may use.  
 
The comment also states that an estimate based on the borrower’s 
delinquency status is permissible, but does not state whether servicers 
must consider delinquency status in all cases. 
 
The model forms note that the premium may be estimated, but draw 
very little attention to the word “estimated.”  

 The fact that an estimated premium amount turns out to be incorrect 
should per se not be a violation of § 37, a UDAP, or a UDAAP. 

 We suggest examples of how servicers will be permitted to estimate 
premiums, such as: 
o Give a range of dollar amounts; 
o Use the average premium of force-placed insurance at any point 

in the past twelve months on a sample of loans, regardless of 
how the sample is selected; 

o Use 150 percent of the cost of the most recent voluntary 
insurance policy on the property. 

 Servicers should be permitted to draw attention to the fact that a 
premium amount is estimated, such as on the back of the page or on 
a separate piece of paper.  Statements that the estimate is not from 
an insurer, is not based on the same information an insurer would 
use, and that the actual cost may be much different than the 
estimate, all should be permitted. 

50. Renewal of policies 
that predate January 10, 
2014, § 37(e) 

There will be some force-placed policies in effect on January 10, 2014.   CFPB staff advised orally on October 16, 2013 that a policy that 
predates January 10, 2014 and renews after January 10, 2014 needs a 
renewal notice under § 37(e) but not the notices for new policies under 
§ 37(c)(1) or (d).   

51. Annual renewal 
notices, § 37(e)(5) 

Section 37(e)(5) requires annual renewal notices, but does not define 
“year” as a calendar year or 365 days.  It provides: 

We request clarification that a servicer may send a renewal notice 
before the policy expires, and renew the policy on the expiration date. 
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contains this language: 

 
“For example, servicers may include a statement such as: ‘To the 
extent your original obligation was discharged, or is subject to an 
automatic stay of bankruptcy under Title 11 of the United States 
Code, this statement is for compliance and/or informational 
purposes only and does not constitute an attempt to collect a debt 
or to impose personal liability for such obligation. However, 
Creditor retains rights under its security instrument, including 
the right to foreclose its lien.’” 

 
78 Fed. Reg. 10902, 10966 (February 14, 2013).  We request 
incorporation of this language into Regulation X or its commentary 
so that its use would be protected.  

 A statement alerting the borrower that the servicer will offer or 
establish an escrow account for payment of the insurance premiums. 

 A statement that the insurance may not protect the consumer’s 
interest in the property. 

 
We also request clarification that it is permissible to include the loan 
number on the disclosures.  This is important for borrowers who have 
more than one property, and it is important for servicers’ need to 
manage their records. 
 
CFPB staff advised orally on October 16, 2013 that servicers may 
include additional information on a separate page in the same 
transmittal.  Staff also advised that in the future the CFPB may amend 
the prohibition on additional information on the same page. 

48. Additional pages, The regulation requires notices to be separate: It should be permissible to include additional information on the second 
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period that the servicer has assessed to the borrower.” 

53. Bona fide and 
reasonable charge, 
§ 37(h)(2) 

Section 37(h)(2) requires charges for force-placed insurance to be bona 
fide and reasonable, defined as: 
 

“[A] charge for a service actually performed that bears a reasonable 
relationship to the servicer’s cost of providing the service, and is not 
otherwise prohibited by applicable law.” 

We request clarification that the charge can include the cost of 
premiums, as well as the servicer’s cost of administering its force-
placed insurance. 

Servicing Policies and 
Procedures, § 38 

  

54. Compliance standard 
under § 38(a) 

Section 38(a) requires servicers to “maintain policies and procedures 
that are reasonably designed to achieve” a list of objectives.  The CFPB 
explains: 
 

“This revision [from the proposed rule] will also allow the Bureau to 
protect borrowers through robust supervision and enforcement of the 
servicing policies, procedures, and requirements set forth in 
§ 1024.38 without having to demonstrate a pattern or practice of 
violations.” 

 
The compliance standard is not clear. 

We request clarification that:  
 The failure to achieve an objective is not itself a violation of the 

regulation; 
 The servicer’s selection of “reasonably designed” policies and 

procedures does not require the most conservative or most strict 
possible policies and procedures, or the most advanced technology 
available; and 

 The factors affecting the reasonableness of the policies and 
procedures include: 
o The costs and resources involved in implementing, revising, and 

maintaining the policies and procedures; and 
o The servicer’s need, and its affiliates’ needs, to allocate 

resources to come into compliance with other rules, such as other 
Dodd-Frank rules. 

55. Consumer complaints, 
comment 38(a)-1 

Comment 38(a)-1 provides that servicers must base their policies, 
procedures, and requirements on, among other things, the servicer’s 
history of consumer complaints.  Not all complaints are valid or 
accurate, and some do not relate to servicing matters at all.   

Servicers should not be required to base their policies, procedures, and 
requirements on baseless, unfounded, or irrelevant complaints.   
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“A servicer is not required to provide the written notice required by 
paragraph (e)(1) of this section more than once a year.” 

 
We also request clarification of annual notice timing.  If a servicer sends 
a notice on June 1 in year 1, is the next notice due by the next June 1, or 
by December 31, in year 2?  Operationally, it may be easier to send the 
notices at the same time in each calendar year.  This should be 
permissible.  This would be consistent with annual notices under 
Regulation P (consumer financial privacy) § 1016.5, which provides 
this reasonable flexibility: 
 

“(a)(1) General rule.  You must provide a clear and conspicuous 
notice to customers that accurately reflects your privacy policies and 
practices not less than annually during the continuation of the 
customer relationship.  Annually means at least once in any period of 
12 consecutive months during which that relationship exists. You 
may define the 12-consecutive-month period, but you must apply it 
to the customer on a consistent basis. 
(2) Example.  You provide a notice annually if you define the 12-
consecutive-month period as a calendar year and provide the annual 
notice to the customer once in each calendar year following the 
calendar year in which you provided the initial notice.  For example, 
if a customer opens an account on any day of year 1, you must 
provide an annual notice to that customer by December 31 of year 
2.” 

52. Refunds, § 37(g)(2) Section 37(g)(2) requires that , after cancelling a policy, servicers must: 
 

“Refund to such borrower all force-placed insurance premium 
charges and related fees paid by such borrower for any period of 
overlapping insurance coverage and remove from the borrower’s 
account all force-placed insurance charges and related fees for such 

CFPB staff advised orally on October 16, 2013 that the servicer may 
make a direct refund or place the refund in the borrower’s escrow 
account. 
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own[.]” 

 
This would include loans the investor owns that another servicer 
services, and would include commercial loans. 

59. Transferring 
information in a servicing 
transfer, § 38(b)(4) 

Section 38(b)(4) provides that the servicing policies and procedures 
must be reasonably designed to ensure that the servicer can: 
 

“As a transferor servicer, timely transfer all information and 
documents in the possession or control of the servicer relating to a 
transferred mortgage loan to a transferee . . . .” 

 
This should not require a transferor servicer to deliver “all” information, 
including all copies of documents.  The transferor, under § 35, will be 
required to respond to information requests for a year after the servicing 
transfer, so the transferor will need to retain sufficient information to do 
so.  Section 38(c)(1) requires transferor servicers to retain records for a 
year after a transfer. 
 
If there is a transfer of servicing but no change in the document 
custodian, not all the information will need to be transferred.  In this 
case, there should be no requirement that the transferor or custodian 
transfer the custodian’s files at all.  

The transferor and transferee should be able to agree on what 
information is required to be to transferred.  This is consistent with 
§ 38(b)(4)(ii), which seems to contemplate that the transferee will have 
the contractual right to receive the information it needs.  If the transferor 
delivers all the information the agreement requires, there should be no 
need to transfer additional information.   
 
There is no reason to restrict information the transferor may retain.  
 

60. Privileged or protected 
information in a servicing 
transfer, comment 
38(b)(4)(i)-2 

Comment 38(b)(4)(i)-2 requires: 
 

“A transferor servicer’s policies and procedures must be reasonably 
designed to ensure that the transfer includes . . . any analysis by a 
servicer with respect to potential recovery from a nonperforming 
mortgage loan, as appropriate.” 

There should be an exception to this comment that permits transferors to 
decline to transfer information that is privileged or otherwise protected 
from disclosure under any applicable law or investor requirement. 
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56. Delegating corrections 
to service providers, 
comment 38(b)(1)(ii)-1 

Comment 38(b)(1)(ii)-1 provides: 
 

“Errors committed by service providers.  A servicer’s policies and 
procedures must be reasonably designed to provide for promptly 
obtaining information from service providers to facilitate achieving 
the objective of correcting errors resulting from actions of service 
providers, including obligations arising pursuant to § 1024.35.” 

 
Servicers should have the flexibility to delegate to service providers the 
task of correcting a service provider’s errors.  The comment appears to 
require the servicer to correct such errors directly, even if this is not the 
most effective method.  It also assumes that information must come 
from a service provider, when notice of an error may come from, for 
example, the borrower.  The source of the information is irrelevant. 

The servicer, the service provider who made the error, or another 
service provider, should be permitted to make a correction.  The source 
of the information used in a correction should not be relevant.  We 
recommend amending the language as follows: 
 

“Errors committed by service providers.  A servicer’s policies and 
procedures must be reasonably designed to provide for the servicer 
or a service provider to promptly obtaining information from 
service providers to facilitate achieving the objective of correcting 
errors resulting from actions of service providers, including 
obligations arising pursuant to § 1024.35.” 

57. Providing information 
“with respect to” the 
mortgage loan, 
§ 38(b)(1)(iii) 

An objective under § 38(b)(1)(iii) is to: 
 

“Provide a borrower with accurate and timely information and 
documents in response to the borrower’s requests for information 
with respect to the borrower’s mortgage loan[.]” 

 
This includes matters that are well beyond the scope of a servicer’s role, 
and could reach confidential, proprietary, privileged information or 
attorney work product.  See the comments above under Scope of 
requests that require responses, § 36(a) and 36(f)(1)(iii). 

This objective should not create a “back-door discovery” avenue.  We 
suggest that it be limited to “reasonable requests for information with 
respect to servicing the borrower’s mortgage loan.” 

58. Information to 
investors about “all 
mortgage loans they own,” 
§ 38(b)(1)(iv) 

An objective under § 38(b)(iv) is to: 
 

“Provide owners or assignees of mortgage loans with accurate and 
current information and documents about all mortgage loans they 

It should be limited to “all consumer mortgage loans they own that the 
servicer services.” 
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Freddie Mac’s Servicing Guide at § 52.5 similarly provides: 
 

“All documents in the Mortgage file, all data related to Mortgages 
owned or guaranteed by Freddie Mac to which the Servicer obtains 
access in connection with any agreement with Freddie Mac, 
including, without limitation, data in the documents in the Mortgage 
file (collectively, Mortgage data) and all other documents and 
records related to the Mortgage of whatever kind or description 
(whether prepared or originated by the Servicer or others, or whether 
prepared or maintained or held by the Servicer or others acting for 
and on behalf of the Servicer), including all current and historical 
computerized data files, will be, and will remain at all times, the 
property of Freddie Mac. All of these records and Mortgage data in 
the possession of the Servicer are retained by the Servicer in a 
custodial capacity only. . . . Except as expressly authorized by 
Freddie Mac in writing, Servicers may not use or disclose, or 
authorize or permit third parties to use or disclose, these records or 
Mortgage data for any other purpose, including, without limitation, 
resale or licensing of Mortgage data, either alone or with other data.” 

61. Informing borrowers 
of how to submit error 
assertions and information 
requests, § 38(b)(5) 

Section 38(b)(5) requires servicers to have policies and procedures 
reasonably designed: 
 

“to ensure that the servicer informs borrowers of the procedures for 
submitting written notices of error set forth in § 1024.35 and written 
information requests set forth in § 1024.36.” 

 
Comment 38(b)(5)-1 provides that servicers may comply: 
 

“by including in the periodic statement . . . a brief statement 

These appear inconsistent.  The regulation is limited to informing 
borrowers of how to submit error assertions and information requests.  
The comment appears to also require informing consumers of their 
rights to submit error assertions and information requests and how to 
learn more about their rights.  It also appears to require making 
available a description of the applicable procedures, not just for 
submitting, but also for processing and responding to error assertions 
and information requests.   
 
We suggest that the CFPB rather than servicers is in a position to inform 
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It is possible that some of this information will be privileged or 
protected.  Servicers do not own records related to Fannie Mae or 
Freddie Mac loans and may not have authority to transfer protected 
materials.  For example, some information may be protected by the 
attorney-client privilege, and the privileged information is the GSE’s 
property.  The servicer should not be required to waive a GSE’s 
privilege.   
 
Fannie Mae’s Servicing Guide at § 401 provides: 
 

“All records pertaining to mortgage loans sold to Fannie Mae—
including but not limited to the following—are at all times the 
property of Fannie Mae and any other owner of a participation 
interest in the mortgage loan: [lengthy list omitted.] . . . These 
documents and records are Fannie Mae’s property regardless of their 
physical form or characteristics or whether they are developed or 
originated by the mortgage loan seller or servicer or others. The 
mortgage loan originator, seller, or servicer; any service bureau; or 
any other party providing services in connection with servicing a 
mortgage loan for, or delivering a mortgage loan to, Fannie Mae will 
have no right to possession of these documents and records except 
under the conditions specified by Fannie Mae. Any of these 
documents and records in possession of the mortgage loan 
originator, seller, or servicer, any service bureau, or any other party 
providing services in connection with selling a mortgage loan to, or 
servicing a mortgage loan for, Fannie Mae are retained in a custodial 
capacity only.” 
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64. January 10, 2014 
compliance date, comment 
38(c)(2)-1 

Comment 38(c)(2)-1 provides that the servicing file requirement does 
not apply retroactively: 
 

“A servicer complies with § 1024.38(c)(2) if it maintains 
information in a manner that facilitates compliance with 
§ 1024.38(c)(2) beginning on or after January 10, 2014. A servicer is 
not required to comply with § 1024.38(c)(2) with respect to 
information created prior to January 10, 2014.” 

 
This is certainly helpful, but does not address situations when a servicer 
is unable to obtain records, such as when a transferee acquires servicing 
from a bankrupt transferor servicer. 

Servicers should not be required to maintain information they are 
unable to obtain.  If a transferor servicer fails to or is unable to transfer 
relevant information, the transferee should not be in violation of any 
law, whether the information was created before or after January 10, 
2014.   

Early Intervention, § 39   
65. Live contact within 
day 36 of delinquency, 
§ 39(a) 

Section 39(a) provides: 
 

“A servicer shall establish or make good faith efforts to establish 
live contact with a delinquent borrower not later than the 36th day of 
the borrower’s delinquency[.]” 

 
Comment 39(a)-1.i explains: 
 

“Delinquency begins on the day a payment sufficient to cover 
principal, interest, and, if applicable, escrow for a given billing cycle 
is due and unpaid, even if the borrower is afforded a period after the 
due date to pay before the servicer assesses a late fee.” 

 
This does not appear to permit treating minor underpayments or 
temporary delinquencies differently from serious delinquencies. 
 

We request clarification that servicers do not need to treat a loan as 
delinquent if the delinquency is minor or temporary.  As written, the 
regulation appears to require early intervention for a payment that was 
$1 short.  When servicers treat a loan as delinquent, they treat it as 
delinquent for all purposes, including financial reporting and securities 
law disclosures, and for triggering negative credit reporting.  The 
CFPB’s staff has suggested that servicers can treat a loan as delinquent 
for Regulation X purposes but not for other purposes.  This is not 
operationally feasible, and would remove the benefits of a single, 
automated delinquency classification.  We recommend that early 
intervention be triggered by borrower request for delinquency 
assistance. 
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informing borrowers that borrowers have certain rights under 
Federal law related to resolving errors and requesting information 
about their account, and that they may learn more about their rights 
by contacting the servicer, and a statement directing borrowers to a 
Web site that provides a description of the procedures set forth in 
§§ 1024.35 and 1024.36. Alternatively, a servicer may also comply 
with § 1024.38(b)(5) by including a description of the procedures set 
forth in §§ 1024.35 and 1024.36 in the written notice required by 
§ 1024.35(c) and § 1024.36(b).” 

borrowers of their legal rights.  We recommend that servicers be 
required to inform consumers of how to submit error assertions and 
information requests, which certainly would indicate that they can do 
so.  We suggest that this should be sufficient. 

62. Compiling servicing 
file in five days, § 38(c)(2) 

Section 38(c)(2) requires servicers to retain certain information “in a 
manner that facilitates compiling such documents and data into a 
servicing file within five days[.]” 

 

The five-day requirement should mean business days and not calendar 
days.  If it is calendar day and a there is a weekend or a holiday during 
the five days, the servicer could have as little as two days to compile the 
information, which is unreasonably short. 

63. Report of data fields, 
§ 38(c)(2)(iv) 

Section 38(c)(2)(iv) requires servicers to maintain and to be able to 
access:  
 

“To the extent applicable, a report of the data fields relating to the 
borrower’s mortgage loan account created by the servicer’s 
electronic systems in connection with servicing practices[.]” 

 
The section-by-section analysis explains that this: 
 

“[M]eans a report listing the relevant data fields by name, populated 
with any specific data relating to the borrower’s mortgage loan 
account.” 

 
78 Fed. Reg. 10696, 10787 (February 14, 2013).  
  

CFPB staff advised orally on October 16, 2013 that: 
 The data fields requirement does not create a right for a borrower to 

obtain a file in five days. 
 The data fields requirement sets a benchmark to make sure that a 

servicer’s systems can work together and that information can be 
assembled quickly. 

 The servicing file is a subset of the entire mortgage file.  This 
implies that a request for the entire file is not overbroad under 
comment 36(f)(1)(iv)-1.i.  Staff advised that what is overbroad 
depends on the facts and circumstances.   

 Data fields not related to servicing an account, such as back end 
processing, do not need to be provided. 
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comment 39(a)-3.ii “[T]he servicer must provide [loss mitigation] information promptly 

after the servicer establishes live contact.  A servicer need not notify 
a borrower about any particular loss mitigation options at this time; 
if appropriate, a servicer need only inform borrowers generally that 
loss mitigation options may be available. If appropriate, a servicer 
may satisfy the requirement in § 1024.39(a) to inform a borrower 
about loss mitigation options by providing the written [45-day 
delinquency] notice required by § 1024.39(b)(1), but the servicer 
must provide such notice promptly after the servicer establishes live 
contact.” 

 
This does not make clear when it is “appropriate” to include the 
information on loss mitigation options in the 45-day delinquency notice. 

 If the servicer is unable to make live contact because the borrower 
does not respond to outreach, it should be permissible to send 
information on loss mitigation options within five business days of 
the 45-day delinquency notice.   

69. Authenticating an 
agent before providing 
information on loss 
mitigation options, 
comment 39(a)-4 

Comment 39(a)-4 provides: 
 

“Section 1024.39 does not prohibit a servicer from satisfying the 
requirements § 1024.39 by establishing live contact with and, if 
applicable, providing information about loss mitigation options to a 
person authorized by the borrower to communicate with the servicer 
on the borrower’s behalf. A servicer may undertake reasonable 
procedures to determine if a person that claims to be an agent of a 
borrower has authority from the borrower to act on the borrower’s 
behalf, for example, by requiring a person that claims to be an agent 
of the borrower provide documentation from the borrower stating 
that the purported agent is acting on the borrower’s behalf.” 

The time servicers spend waiting for a borrower or agent to provide 
information verifying the agent’s authority should not count against the 
servicer’s compliance with the requirement to make live contact or to 
send the 45-day delinquency notice.   
 
This recommendation is the same treatment in comments 35(a)-1 and 
36(a)-1, relating to the time to respond to error assertions and 
information requests.  Those comments permit servicers to treat the 
error assertion or information request as received “[u]pon receipt of 
such documentation” from the borrower that the agent has authority to 
act on the borrower’s behalf.  It is also similar to Regulation Z comment 
36(c)(3)-1, which permits creditors to verify the authority of an agent 
who requests a payoff statement before the time for delivering a payoff 
statement begins to run. 

70. One notice during 180 Section 39(b)(1) requires a written notice within 45 days of a loan We request clarification that a written notice is not required more that 
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If there is a disaster and an investor instructs a servicer of loans in the 
area to cease collection-related communication for a period of time, this 
could conflict with the regulation. 

66. Continuing 
delinquencies 

 CFPB staff advised orally on October 16, 2013 that servicers are not 
required to comply with early intervention requirements for 
delinquencies that occur before January 10, 2014, but that compliance is 
required for a delinquency after that date.  For a continuing 
delinquency, there is a new delinquency for § 39 purposes for each 
billing cycle. 

67. Date of delinquency 
after servicing transfer, 
comment § 39(a)-1.iii 

Comment 39(a)-1.iii provides: 
 

“During the 60-day period beginning on the effective date of transfer 
of the servicing of any mortgage loan, a borrower is not delinquent 
for purposes of § 1024.39 if the transferee servicer learns that the 
borrower has made a timely payment that has been misdirected to 
the transferor servicer and the transferee servicer documents its files 
accordingly.” 

It is helpful that this applies only if the transferee is aware that the 
borrower made a timely payment to the transferor.  
 
A transferee should be required to treat only one misdirected payment 
from the same borrower as timely.  There is no need to notify borrowers 
repeatedly of the same information.  One misdirected payment may be 
an error, but the second one likely is not.  The borrower may assume 
that the transferor will not cash the check, meaning mailing a check that 
would bounce to the transferor is a method to avoid having a delinquent 
payment treated as delinquent.   
 
The requirement that the transferee treat a payment as timely even when 
the servicer has not received it should never apply to any of the 
servicer’s duties to investors, it should only apply to the servicer’s 
duties with regard to the borrower.  We recommend a comment making 
this clear. 

68. Promptly informing 
borrowers of loss 
mitigation options, 

Servicers must attempt to make live contact within 36 days of 
delinquency.  Comment 39(a)-3.ii provides: 
 

We recommend additional clarity. 
 It should be permissible to mail information on loss mitigation 

options within five days of establishing live contact.  
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permanent loss mitigation agreement.” 

73. Complete payment 
history, § 40(b)(2)(i) 

Section 40(b)(2)(i) requires servicers to maintain policies and 
procedures reasonably designed to ensure that the personnel assigned to 
a delinquent borrower are able to timely retrieve a “complete record of 
the borrower’s payment history[.]”  This presumes the complete history 
will always be available, but it may not be. 

Servicers should not be required to retrieve information they are not 
able to obtain.  This provision should be consistent with: 
 Section 38(c)(2)-1, which provides that the servicing file 

requirement does not apply retroactively.  
 Comment 39(a)-1.iii, which acknowledges that a transferor servicer 

may not be aware of a payment sent to the transferee within 60 days 
of a servicing transfer. 

 The possibility that a transferor servicer may be unable to transfer 
relevant information.   

74. Providing error 
assertion information, 
§ 40(b)(4) 

Section 40(b)(4) provides: 
 

“A servicer shall maintain policies and procedures reasonably 
designed to ensure that servicer personnel assigned to a delinquent 
borrower . . . [p]rovide a delinquent borrower with information 
about the procedures for submitting a notice of error pursuant to 
§ 1024.35 or an information request pursuant to § 1024.36.” 

 
It should not matter who provides the information, only that someone 
does. 

We request clarification that this does not require a separate notice to 
every borrower to whom personnel are assigned, by each of those 
assigned persons.  We recommend that the servicer be permitted to 
provide the information in any reasonable manner, and that providing 
the information in a periodic statement or with a 45-day delinquency 
notice is per se reasonable. 
 

Loss Mitigation 
Procedures, § 41 

  

75. Submitting or 
receiving applications, 
§ 41 generally 

Section 41(f)(2) and (g) use the phrase “a borrower submits a complete 
loss mitigation application” but elsewhere the regulation uses the phrase 
“servicer receives” a complete loss mitigation application or something 
similar.  See § 41(b)(1), (b)(2)(i), (c)(1), (e)(1). 

We request clarification that there is no difference between the similar 
phrases, and that an application is not complete until the servicer 
actually receives everything the servicer requires the borrower (or the 
borrower’s agent) to submit.   

76. Evaluations in the Section 41(a) provides: We request clarification that state attorneys’ general and federal or state 
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days, § 39(b)(1) becoming delinquent.  It also provides: 

 
“A servicer is not required to provide the written notice more than 
once during any 180-day period.” 

 
If a servicer mails a 45-day delinquency notice on February 15, the 
borrower comes current on March 1, and does not make the April 1 or 
May 1 payments, is a new 45-day delinquency notice required? 

once during any 180-day period, even if the borrower cures and 
redefaults one or more times during the 180 days.   
 
We request clarification that, if the loan in the example were to remain 
delinquent, the second notice must be mailed on or before 180 days 
after February 15. 
 
CFPB staff advised orally on October 16, 2013 that servicers are not 
required to provide notices each month in a continuing delinquency. 

Continuity of Contact, 
§ 40 

  

71. Authenticating an 
agent before assigning 
personnel and assisting 
borrower through agent, 
comment 40(a)-1 

Comment 40(a)-1 provides: 
 

“A servicer may undertake reasonable procedures to determine if a 
person that claims to be an agent of a borrower has authority from 
the borrower to act on the borrower’s behalf, for example by 
requiring that a person who claims to be an agent of the borrower 
provide documentation from the borrower stating that the purported 
agent is acting on the borrower’s behalf.” 

The time servicers spend waiting for a borrower or agent to provide 
information verifying the agent’s authority should not count against the 
servicer’s compliance with the requirement to begin assisting the agent.   
 
This recommendation is the same treatment in comments 35(a)-1 and 
36(a)-1, relating to the time to respond to error assertions and 
information requests.  Those comments permit servicers to treat the 
error assertion or information request as received “[u]pon receipt of 
such documentation” from the borrower that the agent has authority to 
act on the borrower’s behalf.  It is also similar to Regulation Z comment 
36(c)(3)-1, which permits creditors to verify the authority of an agent 
who requests a payoff statement before the time for delivering a payoff 
statement begins to run. 

72. Two consecutive 
payments without a late 
charge, § 40(a)(2) 

Section 40(a)(2) requires servicers to make contact personnel available: 
 

“[U]ntil the borrower has made, without incurring a late charge, two 
consecutive mortgage payments in accordance with the terms of a 

We request clarification that this means that the borrower did not incur 
a late charge because the two consecutive payments were made on time 
or within any grace period, and not that the servicer is required to waive 
applicable late fees after a permanent modification.   
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78. Third party fails to 
submit required application 
information, § 41(c)(2)(ii), 
§ 41(h) and § 38(b)(2)(v) 

Section 41(c)(2)(ii) provides: 
 

“[I]f a servicer has exercised reasonable diligence in obtaining 
documents and information to complete a loss mitigation 
application, but a loss mitigation application remains incomplete for 
a significant period of time under the circumstances without further 
progress by a borrower to make the loss mitigation application 
complete, a servicer may, in its discretion, evaluate an incomplete 
loss mitigation application and offer a borrower a loss mitigation 
option.” 

 
Section 38(b)(2)(v) requires servicers to have policies and procedures 
reasonably designed to ensure that servicers can: 
 

“Properly evaluate a borrower who submits an application for a loss 
mitigation option for all loss mitigation options for which the 
borrower may be eligible pursuant to any requirements established 
by the owner or assignee of the borrower’s mortgage loan and, 
where applicable, in accordance with the requirements of 
§ 1024.41.” 

 
A servicer may receive all information required from a borrower but, 
due to reasons beyond a servicer’s control, may not receive all 
information required from a third party.  In this case, the servicer will 
not be able to evaluate the application. 

A servicer may receive all information required from a borrower but not 
from a third party.  In this situation, we recommend that the servicer can 
elect to treat the application as incomplete rather than denying it.  
HAMP requires servicers in this situation to contact the borrower every 
30 days with an updated status until it has a complete application.  
HAMP Handbook Ch. II § 4.6. 
 
If a servicer denies an application for a modification and the borrower 
appeals, the servicer has only 30 days to decide the appeal.  If the 
servicer requires third party information to determine an appeal but does 
not timely receive it, the servicer should be permitted to deny the appeal 
on that basis.   
 
CFPB staff advised orally on October 16, 2013 that servicers must 
respond within 30 days of receiving a complete application.  Servicers 
may tell borrowers that they cannot offer a loss mitigation option 
without required third party information, the servicer is working to 
obtain the third-party information, and that the servicer may make an 
offer upon receipt of the information. 

79. Denial notices, § 41(d) Section 41(d) clarifies what is required for modification denial notices.  
Comment 41(d)-4 clarifies that if an application is denied for a reason in 
a hierarchy, the servicer need not state whether the application would 
have met criteria lower in the hierarchy. 

We request clarification that an option is not available if the consumer 
does not qualify for it regardless of the reason.  For example, if a 
borrower does not qualify for a Fannie Mae or Freddie Mac 
modification because the loan is not a GSE loan, the servicer should not 
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servicer’s discretion, 
§ 41(a) and comment 
41(c)(1)-1 

 
“A borrower may enforce the provisions of this section pursuant to 
section 6(f) of RESPA (12 U.S.C. 2605(f)). Nothing in § 1024.41 
imposes a duty on a servicer to provide any borrower with any 
specific loss mitigation option. Nothing in § 1024.41 should be 
construed to create a right for a borrower to enforce the terms of any 
agreement between a servicer and the owner or assignee of a 
mortgage loan, including with respect to the evaluation for, or offer 
of, any loss mitigation option or to eliminate any such right that may 
exist pursuant to applicable law.” 

 
Comment 41(c)(1)-1 provides: 
 

“The conduct of a servicer’s evaluation with respect to any loss 
mitigation option is in the sole discretion of a servicer. A servicer 
meets the requirements of § 1024.41(c)(1)(i) if the servicer makes a 
determination regarding the borrower’s eligibility for a loss 
mitigation program. Consistent with § 1024.41(a), because nothing 
in section 1024.41 should be construed to permit a borrower to 
enforce the terms of any agreement between a servicer and the 
owner or assignee of a mortgage loan, including with respect to the 
evaluation for, or provision of, any loss mitigation option, 
§ 1024.41(c)(1) does not require that an evaluation meet any 
standard other than the discretion of the servicer.” 

 
This comment is quite helpful. 

regulators cannot enforce § 41 because they are not “a borrower” under 
§ 41(a).  
 
The CFPB should state explicitly in a comment that failure to allow loss 
mitigation options is in no circumstance a breach of a mortgage loan 
contract with a borrower, a violation of Regulation X, a UDAP, or a 
UDAAP.   

77. Incomplete application 
from ineligible borrower 

A servicer may be able to determine from an incomplete application that 
the borrower is ineligible for loss mitigation options.   

The servicer should be permitted to deny the incomplete application 
when the servicer knows that the borrower is ineligible for loss 
mitigation.  This is consistent with HAMP Handbook Ch. II § 2.3.3. 
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days after the servicer provides the offer of a loss mitigation option 
to the borrower pursuant to paragraph (c)(1)(ii) of this section.” 

 
Section 41(d) requires denial notices to include information about any 
appeal available. 

81. Appeals, § 41(h) and 
comment 41(b)(1)-2 

Section 41(h) permits borrowers that submitted their complete 
applications at least 90 days before a foreclosure sale to appeal denial of 
“a borrower’s loss mitigation application for any trial or permanent loan 
modification program available to the borrower.”   
 
Comment 41(b)(1)-2 provides: 
 

“[I]f a borrower requests that a servicer determine if the borrower is 
‘prequalified’ for a loss mitigation program by evaluating the 
borrower against preliminary criteria to determine eligibility for a 
loss mitigation option, the request constitutes a loss mitigation 
application.” 

We request clarification that: 
 A modification is not “available” when the property or loan are not 

eligible, such as if the property is not owner-occupied when owner-
occupancy is required for a modification. 

 If the prequalification application is for a modification, a denial of 
the prequalification is not subject to appeal.  If a borrower does not 
prequalify for a modification because, for example, the property is 
not owner-occupied, that modification is not “available to the 
borrower” under § 41(h). 

 A borrower’s rejection of a modification offer is not appealable. 
 Acceptance of a modification offer, followed by a default on the 

modification, is not a denial subject to appeal. 
82. Duplicative loss 
mitigation requests and the 
regulation’s effective date, 
§ 41(i) and comment 41(i)-
1 

Section 41(i) provides: 
 

“A servicer is only required to comply with the requirements of this 
section for a single complete loss mitigation application for a 
borrower’s mortgage loan account.” 

 
Comment 41(i)-1 provides: 
 

“A transferee servicer is required to comply with the requirements of 
§ 1024.41 regardless of whether a borrower received an evaluation 
of a complete loss mitigation application from a transferor servicer.” 

We support reviewing applications for which loss mitigation is a 
realistic possibility, but we cannot support permitting loss mitigation 
applications, with private rights of action, for the purpose of delaying an 
inevitable foreclosure. 
 
If servicing is transferred after the transferor found a borrower ineligible 
to submit a new application, the transferee should not be required to 
accept a new application merely because of the fact of transfer.  
 
CFPB staff advised orally on October 16, 2013 that: 
 The new regulation does not require servicers to evaluate loss 
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 notice need not state that the borrower did not qualify for a GSE 

modification.   
 
Examples of language would be helpful because categorizing loss 
mitigation options is not necessarily clear.  It is unclear, for example, 
whether HAMP Tiers 1 and 2 are separate modification options.  
 
We request clarification that a servicer may require the borrower to 
accept and comply with the approved loss mitigation option, pending 
appeal of a denied modification, or to reject the approved loss 
mitigation option.  Otherwise, the terms of the offered mitigation could 
be materially altered by arrearages or tax or insurance payments.  
 
CFPB staff advised orally on October 16, 2013 that failure to offer an 
option is a denial.  If a borrower qualifies for the first option in a 
waterfall, a denial notice could state that the borrower was denied for 
lower options because the borrower was offered a higher option.  

80.   Appeals of offer or 
denial, § 41(h) 

Section 41(h)(1) provides that borrowers may appeal denied 
modifications: 
 

“[A] servicer shall permit a borrower to appeal the servicer’s 
determination to deny a borrower’s loss mitigation application for 
any trial or permanent loan modification program available to the 
borrower.” 

 
Section 41(h)(2) provides that borrowers have 14 days to appeal an 
offer: 
 

“A servicer shall permit a borrower to make an appeal within 14 

We request clarification that denials of modifications may be 
appealable, but offers of modifications are not appealable.   
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Disclosures of Post 
Consummation Events, 
§ 20 

  

83. Coverage, § 20(c) and 
(d) 

Section 20(c) requires rate reset notices when a rate adjustment results 
in a payment change.  Section 20(c)(2) states when the notices are 
required for ARM loans.  Sections 20(c)(1)(i) and (d)(1)(i) define an 
ARM loan to include only closed-end loans in which the APR may 
increase after consummation.   

We request clarification whether § 20(c) or (d) notices are required for 
loans on which the APR may decrease but not increase after 
consummation.   

84. Annual statement 
removed, § 20(c) 

The amendments to § 20(c) remove the existing requirement to send 
annual statements when a rate adjusts but there is no payment 
adjustment.   

We request clarification that continuing to send such disclosures will 
remain permissible.   

85. Definition of 
adjustment, § 20(c)(2) 

Section 20(c)(2) applies to loans:  
 

“[O]riginated prior to January 10, 2015 in which the loan contract 
requires the adjusted interest rate and payment to be calculated 
based on the index figure available as of a date that is less than 45 
days prior to the adjustment date.”  

 
It also requires disclosures:  
 

“[F]or the first adjustment to an ARM if it occurs within 60 days of 
consummation and the new interest rate disclosed at consummation 
pursuant to § 1026.20(d) was an estimate.”  

We request clarification of whether the two words “adjustment” in bold 
refer to the rate adjustment date or the payment adjustment date.  

86. Definition of last 
payment, § 20(c)(2)(ii) and 

Sections 20(c)(2)(ii) and 20(d)(2)(iii)(C) require a disclosure relating to 
interest-only or negative amortization payments, including how the 

We request clarification of whether the “last payment” refers to the last 
scheduled payment or the last actual payment.   
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For borrowers who have been evaluated before January 10, 2014 when 
the regulation becomes effective, this could be rather disruptive if those 
borrowers can be evaluated again.  It could cause a spike in “new” 
applications, for which servicers would need to staff up temporarily, 
which would be operationally disruptive.  Additionally, a second 
evaluation of a borrower who has been denied loss mitigation, or who 
breached a trial payment plan or a modification agreement, may violate 
investor requirements.   

mitigation applications received before January 10, 2014; 
 Servicers must evaluate applications received after that date even if 

the same borrower had been evaluated before that date; 
 The 120-day ban on foreclosures applies to delinquencies that began 

before or after that date, 
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Section 20(c)(2)(v) requires a disclosure of how the new payment is 
determined, including: 
 

“(A) The index or formula used; 
(B) Any adjustment to the index or formula, such as the addition of a 
margin or the application of any previously foregone interest rate 
increases from past interest rate adjustments . . . .” 

88. Transactions 
permitting interest rate 
carryover, §§ 20(c)(2)(iv) 
and 20(d)(2)(v) 

Sections 20(c)(2)(iv) and 20(d)(2)(v) require disclosure of: 
 

“Any limits on the interest rate or payment increases at each interest 
rate adjustment and over the life of the loan, as applicable, including 
the extent to which such limits result in the creditor, assignee, or 
servicer foregoing any increase in the interest rate and the earliest 
date that such foregone interest rate increases may apply to future 
interest rate adjustments, subject to those limits.” 

 
Comment 20(c)(2)(iv)-1 provides: 
 

“Interest rate carryover, or foregone interest rate increases, is the 
amount of interest rate increase foregone at any ARM interest rate 
adjustment that, subject to rate caps, can be added to future interest 
rate adjustments to increase, or to offset decreases in, the rate 
determined by using the index or formula. The disclosures required 
by § 1026.20(c)(2)(iv) regarding foregone interest rate increases 
apply only to transactions permitting interest rate carryover.” 

 
Comment 20(c)(2)(ii)(A)-1 allows servicers to round the interest rate 
pursuant to the ARM contract.  See also 20(d)(2)(iii)(A)-1 
 

We request clarification that rate caps and floors and an indication that 
the interest rate is rounded are permitted disclosures on ARM notices 
even when the ARM loan does not provide for interest rate carryover.  
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20(d)(2)(iii)(C) current and new payments are allocated to principal, interest, and 

escrow.  Both provide: 
 

“The current payment allocation disclosed shall be the payment 
allocation for the last payment prior to the date of the disclosure.”  

87. Step increases and trial 
or permanent 
modifications, 
§ 20(c)(2)(iii) and (v) 

Comment 20(c)-2 provides that rate reset notices are not required in 
connection with a loan modification, but that: 
 

“[S]ubsequent interest rate adjustments resulting in a corresponding 
payment change occurring pursuant to the modified loan contract, 
however, are subject to the requirements of § 1026.20(c).”  

 
It is common for rate reductions in HAMP permanent modifications to 
apply for five years, after which the rate can step up by up to one 
percentage annually until it reaches a cap.  Comment 20(c)(1)(ii)-3.iii 
provides that § 20(c) does not apply to fixed-rate step-rate loans.  
Similarly, comment 20(d)(1)(ii)-2.iii provides that § 20(d) does not 
apply to fixed-rate step-rate loans.  Section 20(c)(2)(iii) requires a 
disclosure of how the rate adjustment is determined, including: 
 

“(A) The specific index or formula used in making interest rate 
adjustments and a source of information about the index or formula; 
and 
(B) The type and amount of any adjustment to the index, including 
any margin and an explanation that the margin is the addition of a 
certain number of percentage points to the index, and any 
application of previously foregone interest rate increases from past 
interest rate adjustments.” 

 

CFPB staff advised orally on October 16, 2013 that; 
 ARM reset notices are not required in connection with modifications 

or trial modifications, unless the modified loan is an ARM. 
 Modified loans that are fixed-rate step-rate loans are not ARM 

loans. 
 HAMP modifications do not require rate reset notices because 

modifications do not trigger reset notice requirements and because 
the modifications are fixed-rate step-rate. 
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92. Estimated initial rate 
adjustments, § 20(d)(2) 

Initial rate adjustment notices may be required long before the rate 
adjustment is known. 

Examples of how estimates are to be made would be quite helpful.  Are 
disclosures to be based on worst-case assumptions about rate caps?  If 
there is a cap on the first adjustment and a life-of-loan cap, must the 
servicer use the worst of the two? 

93. Modification as an 
alternative to a rate 
adjustment, § 20(d)(2)(x) 

Section 20(d)(2)(x) requires disclosure of alternatives to a rate 
adjustment, including: 
 

“(C) Modifying the terms of the loan with the creditor, assignee, or 
servicer; and 
(D) Arranging payment forbearance with the creditor, assignee, or 
servicer.” 

We recommend that the servicer be permitted to qualify this language 
so as not to incorrectly cause the consumer to believe these options are 
available or likely available, for example by adding: 
 

“Not all loans qualify for modification or forbearance.  You may call 
us if you would like to learn about these possibilities.” 

Prohibited Acts, §36   
94. Partial payments, 
§ 36(c)(1)(ii) 

Section 36(c)(1)(ii) permits servicers to hold partial payment in 
suspense until there are sufficient funds to cover a periodic payment.   
 
This may not be consistent with an agreement a reinstated borrower 
makes to pay default fees over time.  Servicers and borrowers should 
have flexibility to work out repayment of default fees. 
 
It does not accommodate trial plans, borrowers in bankruptcy whose 
payment amount has changed, and borrowers in foreclosure.   

We request clarification of the following: 
 If a loan is in a trial plan, during which posting monthly payments is 

not required, posting payments should not be required. 
 Servicers may hold funds in suspense that are greater than a 

contractual payment, but are intended to pay pending legal or other 
default fees as agreed until the default fees are paid. 

 In cases of bankruptcy, the payment amount may be greater than the 
pre-bankruptcy payment amount.  In these cases, it should be 
permissible to hold funds in suspense until there is enough to make 
the bankruptcy payment amount. 

 For loans in foreclosure, is should be permissible to hold funds in 
suspense that are greater than a periodic payment.  At this point, the 
loan is accelerated, so there is no periodic payment.  

 
CFPB staff advised orally on October 16, 2013 that a servicer that 
receives trial modifications payments of $800 on a loan for which the 
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Can an interest rate floor adjustment, lifetime cap, and rounding factors 
be included or described in the ARM disclosures?  The commentary 
implies lifetime caps and interest rate floors are only permitted on the 
ARM notices for interest rate carryover loans required under § 20(c) 
and (d).    
 
While the commentary indicates that rounding is permissible, there is no 
indication that such information may be included in the notices. 

89. Payment-option ARM 
loans, § 20(c)(2)(vi) 

Section 20(c)(2)(vi) requires disclosure of: 
 

“If applicable, a statement that the new payment will not be 
allocated to pay loan principal and will not reduce the loan balance. 
If the new payment will result in negative amortization, a statement 
that the new payment will not be allocated to pay loan principal and 
will pay only part of the loan interest, thereby adding to the balance 
of the loan. If the new payment will result in negative amortization 
as a result of the interest rate adjustment, the statement shall set forth 
the payment required to amortize fully the remaining balance at the 
new interest rate over the remainder of the loan term.” 

We request clarification of whether the disclosure must include the 
allocation for the current and new minimum payment amounts; and 
whether the disclosure must include the allocation for each payment 
option, and if so, where.  Examples of how these disclosures are to be 
completed would be most helpful.   

90. Format, § 20(c)(3) Section 20(c)(3) requires disclosures in a “format substantially similar 
to” the model forms.   

We request clarification of the types of changes that servicers can make 
to the model forms without jeopardizing the safe harbor.  For example, 
for loans that will continue to have a “look back” period of less than 45 
days, servicers will need to modify the language regarding the advance 
notice that will be given prior to payment changes.  This should not 
jeopardize the safe harbor.   

91. Assumptions, § 20(d) Section 20(d) requires initial rate adjustment between 210 – 240 days 
before the first payment is due at the adjusted level.  

A borrower who assumes a loan assumes all its terms and disclosures.  
We request clarification that the fact of an assumption does not alter the 
adjustment notice requirements.  
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Assume the borrower then makes the April payment on April 5 and the 
servicer sends a statement on April 6 reflecting the April 5 payment and 
all activity since March 16.  The April 6 statement also reflects the May 
payment due.  Assume the borrower does not make the May payment 
until after the courtesy period, and a statement is generated May 17.   

97. Timing of statement, 
comment 41(b)-1 

Comment 41(b)-1 provides: 
 

“Delivering, emailing or placing the periodic statement in the mail 
within four days of close of the courtesy period of the previous 
billing cycle generally would be considered reasonably prompt.” 

We request clarification of the meaning of the word “generally.”  Are 
there circumstances when the periodic statement is required before four 
days after the courtesy period? 
 
We request confirmation that the four days are business days and not 
calendar days.  Otherwise, on a three-day weekend, and especially 
without Saturday mail, there would not be enough time to prepare the 
statements.   

98. Form of statements, 
§ 41(c) 

Section 41(c) provides that proper use of the model forms complies with 
§ 41(c). 

We request clarification of the types of changes that servicers can make 
to the model forms without jeopardizing the safe harbor.  For example, 
can servicers provide more detail in the explanation of the amount due 
(§ 41(d)(2)(i)) to include the monthly amount needed to pay for optional 
products the borrower requested? 
 
CFPB staff advised orally on October 16, 2013 that servicers can add 
information to periodic statements as long as the additional information 
does not obscure required disclosures. 

99. Explanation of amount 
due for delinquent 
borrowers, § 41(d)(2) 

Assume the borrower’s monthly payment is $1000.  Assume the 
borrower does not make the March payment within the courtesy period 
and a statement generated on March 18 reflects a late fee of $50.  For 
the “amount due” on the top of the first page of the March 18th 
statement, the amount would be $2050 (i.e. the March payment and the 
current April payment plus the $50 late fee).  The grouping would read: 

The grouping at the top of the form should not be misleading.  This one-
line disclosure does not accommodate past due amounts, especially 
when there are more than one, so they should be included only 
elsewhere. 
 
If there are past due amounts, they will need additional explanation.  
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contractual payment is $1000 may hold an $800 payment in suspense, 
and upon receipt of another $800 payment, post $1000 and hold $600 in 
suspense.   

Periodic Statements, § 41   
95. Inapplicable to 
HELOCs, § 41(a)(1) 

Section 41(a)(1) provides that § 41 applies only to closed-end loans. If a HELOC later becomes a closed-end loan, servicers may not have 
the capacity to produce all the periodic statement disclosures, including 
especially the transaction activity. 
 
CFPB staff advised orally on October 16, 2013 that after a HELOC 
converts to a closed-end loan, § 1026.41 periodic statements are 
required, and that the transaction activity must include all transactions 
that occur after the conversion, but activity before the conversion need 
not be included.   

96. Definition of billing 
cycle, § 41(a)(1) and 
§ 2(a)(4) 

Section 41(a)(1) requires a periodic statement for each “billing cycle[.]”  
Comment 41(b)-1 provides that it may be provided “no later than” four 
days after the close of a courtesy period, although it may be provide 
earlier.  
 
Section 2(a)(4) defines billing cycle as: 
 

“[T]he interval between the days or dates of regular periodic 
statements. These intervals shall be equal and no longer than a 
quarter of a year. An interval will be considered equal if the number 
of days in the cycle does not vary more than four days from the 
regular day or date of the periodic statement.” 

 
Assume the loan payments are due the 1st of the month and have a 15-
day courtesy period.  Assume a servicer sends a statement March 15.  

We request clarification that it is permissible for the servicer to send 
statements upon the earlier of receipt of a payment or within four days 
of a courtesy period, as § 41(a) appears to permit. 
 
In this example, the April 6 statement will cover March 16 through 
April 5 (21 days).  The May 17 statement will cover April 6 through 
May 17 (42 days).  Is this permissible even though the amount of time 
between statements varies by more than four days, because a statement 
within four days after the courtesy period is the “regular day or date” of 
the statement? 
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and, if a mortgage loan has multiple payment options, a breakdown 
of each of the payment options along with information on whether 
the principal balance will increase, decrease, or stay the same for 
each option listed; 
(ii) The total sum of any fees or charges imposed since the last 
statement; and 
(iii) Any payment amount past due.” 

 
For borrowers in bankruptcy or foreclosure, it is unclear what this 
disclosure must contain. 

dwelling.  
 Statements are still required for charged off loans for which the lien 

still is in place.  

101.Disclosure of fees, 
§ 41(d)(2)(ii) and (d)(4) 

Section 41(d)(2)(ii) requires disclosure of: 
 

“The total sum of any fees or charges imposed since the last 
statement[.]” 

 
Section 41(d)(4) requires disclosure of: 
 

“A list of all the transaction activity that occurred since the last 
statement. For purposes of this paragraph (d)(4), transaction activity 
means any activity that causes a credit or debit to the amount 
currently due. This list must include the date of the transaction, a 
brief description of the transaction, and the amount of the transaction 
for each activity on the list.” 

 
Comment 41(d)(4)-1.iii provides that the disclosure should include:  
 

“The imposition of any fees (for example late fees)[.]” 

We request clarification of the extent to which fees may be aggregated, 
as under § 41(d)(2)(ii) and perhaps comment 41(d)(4)-1.iii, or must be 
itemized, as under § 41(d)(4). 
 
We request clarification that identifying the fee as property preservation 
is sufficient, and that multiple similar charges may be aggregated. Some 
fees may need to be entered manually, so flexibility is helpful. 
 
We request clarification that the fees charged since the last statement 
does not include fees for services rendered but for which the amount is 
not yet known and for which the account has not yet been charged.   
 
We request confirmation that amounts included in the regular monthly 
payment, e.g., private mortgage insurance that is part of the escrow 
payment, and optional product payments, need not be separately 
disclosed as fees or charges on the Transaction Activity required under 
§ 41(d)(4). 
 
We request clarification that multiple payments can be combined in 
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Account number:      12345 
Payment Due Date:  April 1 
Amount Due:          $2050.00 
If payment is received after 4/15, $50 late fee will be charged. 

 
This is misleading about when payments were due, and what is 
necessary to avoid a late fee:   
 This indicates that the entire amount is due April 1.  However, 

$1000 of that amount was due on March 1, and $50 was due March 
16.  

 It also indicates that a late fee will be charged if the borrower does 
not pay $2050.  In fact, there would be a late fee only if the 
borrower does not pay $2000. 

 
There is a concern that servicers could be sued under UDAP and 
UDAAP laws for displaying information in this misleading manner.  
 
The H-30(B) model form suggests that the coupon on the statement 
should reflect $2050.  Many servicers list the amount of PITI and late 
fees on their statement as the total amounts owed by the customer on the 
loan, but on the coupon list only the contractual amount that is due for 
the next month to avoid a late fee.   

The Explanation of Amount due contains the necessary detail.  
 
If the CFPB will continue to require disclosure of the total amount due 
in addition to past due amounts in the first grouping, we make two 
recommendations: 
 Servicers should be permitted flexibility to also disclose that the 

amount is the total amount due at differing due dates, and that the 
payment required to avoid a late fee may differ from what is 
disclosed in this grouping. 

 Servicers who comply with the regulation should per se be deemed 
not to have committed a UDAP or a UDAAP. 

 
CFPB staff advised orally on October 16, 2013 that a statement may 
disclose a trial plan payment as the amount due, and explain the 
difference between the trial payment and the contractual payment in the 
explanation of amount due. 

100.Explanation of amount 
due after acceleration or 
maturity, § 41(d)(2) 

Section 41(d)(2) requires disclosure of: 
 

“The following items, grouped together in close proximity to each 
other and located on the first page of the statement: 
(i) The monthly payment amount, including a breakdown showing 
how much, if any, will be applied to principal, interest, and escrow 

CFPB staff advised orally October 16, 2013 that: 
 Periodic statements are required for accelerated loans, with the 

amount due being the full balance.   
 After a foreclosure, statements are not required because there is no 

longer a closed-end consumer credit transaction secured by a 
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requirements of § 1026.17(a)(1). 

104.Delinquency 
information on a separate 
page, § 41(d)(8) 

Section 41(d)(8) provides that delinquency information may be 
provided “on a separate page enclosed with the periodic statement or in 
a separate letter[.]” 

We request clarification that such disclosures in a separate letter may be 
sent before the periodic statement is sent.   
 
For example, assume a borrower sends a partial payment on the 5th of 
the month but the servicer sends periodic statements after the courtesy 
period.  Could this servicer send the partial payment disclosure 
promptly after receiving the partial payment?  As this notice 
acknowledges receipt of the partial payment and informs the borrower 
what is necessary for the funds to be applied, this notice may prevent a 
default, and should be permissible before delivering the periodic 
statement. 

105.Definition of 
delinquency, § 41(d)(8) 

We suggest above, under Regulation X, Exceptions to the definition of 
loss mitigation option, § 31, some workout arrangements that are 
technically defaults, but for which the servicer agrees not to pursue its 
normal collection activities, in exchange for a borrower’s agreement to 
make payments as agreed with the servicer.   

These should be exceptions to the definition of delinquency under 
§ 41(d)(8).  The requirements for disclosing delinquency information in 
a periodic statement should be inapplicable, as discussed above.   

106.Date of delinquency, 
§ 41(d)(8)(i) 

Section 42(d)(8)(i) provides that periodic statements disclosures include 
the date the consumer became delinquent. 

We request clarification of whether this includes or ignores any grace 
period.  If a payment is due on the 1st and there is no late fee until the 
16th, what is the date of delinquency? 

107.Notification of 
possible delinquency 
expenses, § 41(d)(8)(ii) 

Section 41(d)(8)(ii) requires delinquency information to include: 
 

“A notification of possible risks, such as foreclosure, and expenses, 
that may be incurred if the delinquency is not cured[.]” 

We request clarification that this requires a general mention of possible 
expenses rather than a breakdown of individual potential expenses.  

108.Amount needed to 
bring the loan current, 
§ 41(d)(8)(vi) 

Section 41(d)(8)(vi) requires disclosure of: 
 

“The total payment amount needed to bring the account current[.]” 

We request clarification of whether the “amount needed to bring the 
account current” is the amount of the next scheduled payment, whether 
it includes any unpaid late fees for prior late payments, and whether it is 
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showing the amount of a single activity.  For example, if the monthly 
contractual payment is $1000 ($700 interest, $100 principal, and $200 
escrow) and the borrower paid $1000 each on March 5 and 10, the next 
statement could show principal of $200, interest of $1400, and escrow 
of $400 in the Past Payments Breakdown.  In the Transaction Activity 
section, the same statement would show “3/5/13 Payment Received - 
Thank You $1000” and “3/10/13 Payment Received – Thank You  
$1000” so that each payment would not need to be broken down 
separately. 

102.What must be done to 
apply suspended funds, 
§ 41(d)(5) 

Section 41(d)(5) provides that periodic statements disclosures include: 
 

“If a statement reflects a partial payment that was placed in a 
suspense or unapplied funds account, information explaining what 
must be done for the funds to be applied.” 

 
This plainly requires disclosure of what the borrower must do to have 
the funds applied to a full payment.  
 
Section 51.18 of the Freddie Mac guide permits applying a payment that 
is within $50 of the contractual amount, even if it is less than a full 
payment, by reducing the amount applied to the escrow balance.   

We request clarification that a narrative statement (e.g. “when a 
contractual payment is received”) or a total dollar amount can be used 
rather than requiring an actual itemization of how the funds would be 
applied to principal, interest, and escrow. 
 
We request confirmation that if a servicer applies a partial payment that 
is within $50 of the contractual payment, the servicer may show the 
shortage amount as part of the amount due, and may show the actual 
application in the past payment breakdown and transaction activity.   

103.Definition of page, 
§ 41(d)(5), (d)(8) 

Section 41(d)(5) provides: 
 

“The information must be on the front page of the statement or, 
alternatively, may be included on a separate page enclosed with the 
periodic statement or in a separate letter.” 

 
Section (d)(8)has similar language.   

We recommend that the reverse side of a piece of paper be deemed a 
“separate page” for these purposes.   
 
We request clarification of the definition of “page” and “first page” in 
electronic statements.  It would be preferable not to define the term and 
to instead permit the servicer to include all information an any 
reasonable location, consistent with the clear and conspicuous 
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change, and includes the information specified in § 41(e)(3). 

112.Fixed-rate, non-
escrowed loans paid by 
ACH, § 41(e)(3) 

 We request clarification of whether a servicer may send neither a 
coupon book nor periodic statements to borrowers who have a fixed-
rate, non-escrowed loan that is not 45 days delinquent, and who pay by 
ACH.  These borrowers have agreed to pay by ACH, and the payments 
do not adjust, so there appears no reason to send periodic statements or 
coupon books. 
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This is not a defined term. 

synonymous with all amounts due on the loan.  

109.Periodic statement 
exemptions, § 41(e) 

Periodic statements are not required for reverse loans, timeshare plans, 
and when coupon books are permitted.  However, they are required 
while a loan is in a trial payment plan, and after it is accelerated or has 
matured.  The model forms simply are not designed for these situations.   
 
The required information includes the monthly payment amount, under 
§ 41(d)(2)(i).   
 What is the monthly payment amount during a trial payment period? 
 Disclosing the monthly payment after acceleration could strongly 

imply that the loan has not been accelerated.  There is no monthly 
periodic payment after acceleration or maturity.  Telling borrowers 
otherwise would be a serious disservice. 

 
The required information includes all activity since the last statement, 
under §41(d)(4).  For a defaulted loan, this could amount to 
reinstatement amounts provided on a monthly basis.  The benefits of 
such a disclosure are outweighed by the costs of producing them.   
 
The rule does not address the point in the foreclosure process after 
which periodic statements are no longer required. 

There should be no requirement for periodic statements after a loan is 
accelerated or has matured because the model form does not 
accommodate these circumstances. 
 
The CFPB should not require periodic statements after a loan is referred 
to foreclosure.  Servicing personnel assigned to a borrower are required 
to provide all information a borrower requests, so additional disclosures, 
especially disclosures that could be misleading, should not be required.  
If the CFPB will require periodic statements after a borrower is referred 
to foreclosure, we recommend model language and examples.   
 
We recommend model language and examples of completed model 
forms for loans in a trial payment plan.  
 
At a minimum, the CFPB should make clear that providing a required 
periodic statement during a trial payment plan or after acceleration is 
under no circumstances a UDAP or UDAAP.   

110.Coupon books for 
daily simple interest loans 
with a fixed rate, 
§ 41(e)(3) 

Coupon books, rather than periodic statements, are permissible for 
fixed-rate loans if a servicer provides certain information.   

We request clarification of whether coupon books are permissible for 
daily simple interest loans that have a fixed rate.   

111.Updated coupon books 
for ARM loans§ 41(e)(3)  

 We request clarification of whether coupon books are permissible for 
ARM loans if the servicer updates the coupon book with each payment 
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